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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

	In the Matter of the Application of Speedypin Prepaid, LLC for Registration as an Interexchange Carrier Telephone Corporation Pursuant to the Provisions of Public Utilities Code Section 1013.


	Application 09-05-021

(Filed May 22, 2009)


DECISION ADOPTING SETTLEMENT AGREEMENT
AND GRANTING APPLICATION FOR REGISTRATION

Summary

This decision adopts the proposed Settlement Agreement (Settlement Agreement) attached hereto and grants a registration Certificate of Public Convenience and Necessity to Speedypin Prepaid, LLC to provide services in California as a non-dominant interexchange carrier.  Among other things, the Settlement Agreement requires Applicant to pay a penalty of $13,000 to the General Fund and to fully comply with all applicable regulatory and legal requirements in the future.  This proceeding is closed.

Background

Speedypin Prepaid, LLC (Speedypin Prepaid or Applicant) a corporation operating and existing under the laws of the State of California, registered with the State on December 15, 2008.  Speedypin Prepaid offers for sale prepaid phone products (collectively, prepaid calling cards) providing both domestic and international calling services.  The official website through which Speedypin Prepaid markets and sells prepaid calling cards is www.speedypin.com.  This website is operated by Speedypin Prepaid’s parent company, Speedypin, LLC.

On May 22, 2009, Speedypin Prepaid filed the Application with the California Public Utilities Commission (Commission) requesting a certificate to operate as a switchless reseller in California.  On June 29, 2009, the Commission’s Consumer Protection and Safety Division (CPSD) filed a protest to the Application alleging that Speedypin Prepaid had been operating as a prepaid calling card company prior to filing the Application and without a valid Certificate of Public Convenience and Necessity.

On October 26, 2009, CPSD filed an amended protest alleging that documents obtained from Applicant in the discovery process demonstrated that it had been selling phone cards in California without Commission authority.  CPSD also alleged that Applicant’s counsel had made statements to the Commission in violation of Rule 1.1 of the Commission’s Rules of Practice and Procedure.

On November 2, 2009, CPSD filed a Motion to Compel responses to CPSD data requests.  On the same day, the assigned Commissioner ruled that CPSD’s Amended Protest would be treated as a motion for sanctions under Commission Rules 1.1 and 12.6.

On November 13, 2009, Speedypin Prepaid filed a Reply to CPSD’s Amended Protest denying that it had been selling phone cards in California without authorization and disputing its counsel’s alleged violations of Rules 1.1 and 12.6.

On November 16, 2009, Speedypin Prepaid replaced its counsel.

On December 10, 2009, the assigned Administrative Law Judge (ALJ) denied CPSD’s request for sanctions and granted CPSD’s motion to compel.

On January 29, 2010, CPSD and Speedypin Prepaid filed a joint Motion for Adoption of a Settlement Agreement.  The proposed Settlement Agreement is attached to this decision as Appendix A.

Terms of the Settlement Agreement

To settle this case, Speedypin Prepaid (a) acknowledged that it is required to obtain Commission approval before selling prepaid phone cards in California; (b) admitted that its efforts to ensure compliance with this legal requirement had not been completely successful; (c) represented that it would fully comply with this and all other applicable regulatory and legal requirements in the future; and (d) agreed to pay a fine of $13,000 to the General Fund of the State of California within 30 days of the date of the Commission’s approval of the settlement.

Discussion

This is an all-party settlement agreement.  In Decision (D.) 05-03-022, we specified four conditions that must be satisfied in order for us to approve an all‑party settlement.  The sponsoring parties must show the following:

1) The settlement agreement commands the unanimous sponsorship of all parties to the proceeding.

2) The sponsoring parties are fairly reflective of the affected interests.

3) No term of the settlement contravenes statutory provisions or prior Commission decisions; and

4) The settlement conveys to the Commission sufficient information to permit it to discharge its future regulatory obligations with respect to the parties and their interests.

The Settlement Agreement satisfies all four conditions.  CPSD and Speedypin Prepaid are the only parties and represent the only affected interests.  Nothing in the Settlement Agreement contravenes any statutory provisions or prior Commission decisions and it provides sufficient information for us to discharge our future regulatory obligations with respect to the parties and their interests.

We have historically favored settlements that are fair and reasonable in light of the record as a whole.  In this case, although Speedypin Prepaid maintains that its failure to comply with our regulations was inadvertent, it acknowledges that it did fail to comply and as a result, it will pay a fine to the General Fund and modify its operations to insure future compliance.  The Settlement Agreement resolves a potentially time-consuming and disruptive dispute and avoids future litigation.  The benefits to the public, including the payment to the General Fund and avoidance of litigation, clearly outweigh the benefits of continued litigation with its associated cost and uncertainty of outcome.  We conclude that the Settlement Agreement is reasonable in light of the record as a whole, consistent with law, and in the public interest.  The draft tariffs submitted with the Application were not rejected by the Commission’s Communications Division.  Accordingly, we adopt the Settlement Agreement and Applicant is granted a registration Certificate of Public Convenience and Necessity (CPCN) consistent with the terms and conditions set forth in the Settlement Agreement.

Waiver of Comment Period

This decision adopts the Settlement Agreement resolving all of the issues raised by the sole protest in this proceeding.  Thus, in light of the Settlement Agreement we adopt here, this decision should be considered an uncontested matter, and as such, no comment period should be required.  Therefore, pursuant to Section 311(g), we find the 30-day comment period for public review and comment is not required for our adoption of this Settlement Agreement and issuance of the requested CPCN.

Assignment of Proceeding

Dian M. Grueneich is the assigned Commissioner and Karl J. Bemesderfer is the assigned ALJ in this proceeding.

Finding of Facts

1. Applicant is qualified to use the registration process for registration as an interexchange carrier telephone corporation pursuant to the provisions of Pub. Util. Code § 1013.

2. There is currently no opposition to granting this application, in light of the proposed all-party Settlement Agreement filed in this proceeding.

3. The proposed Settlement Agreement by and between Applicant and CPSD resolves all issues raised by CPSD’s protest in this proceeding.

4. The draft tariffs submitted by Applicant were not rejected by the Commission’s Communications Division.

Conclusions of Law

1. Speedypin Prepaid should pay $13,000 to the General Fund of the State of California within 30 days of the date of issuance of this decision.

2. CPSD has agreed to withdraw its protest subject to Speedypin Prepaid complying with the conditions in the Settlement Agreement.

3. Speedypin Prepaid should be granted a registration CPCN subject to the conditions of the Settlement Agreement.

4. The parties have met the conditions for approval of an all-party settlement agreement contained in D.05-03-022.

5. The Settlement Agreement is reasonable in light of the record as a whole, consistent with law and in the public interest.

6. The Settlement Agreement should be approved.

7. All ALJ rulings in this proceeding should be confirmed.

ORDER

IT IS ORDERED that:

1. The proposed all-party Settlement Agreement between the Consumer Protection and Safety Division and Speedypin Prepaid, LLC, attached hereto as Attachment A, is approved and adopted.

2. A registration Certificate of Public Convenience and Necessity is granted to Speedypin Prepaid, LLC to provide interexchange services in California subject to the conditions set forth in the Settlement Agreement.

3. Speedypin Prepaid LLC shall pay to the General Fund of the State of California the sum of $13,000, within 30 days of the effective date of this decision.

4. The registration Certificate of Public Convenience and Necessity granted in ordering paragraph 2 shall not become effective until the payment of $13,000 required in ordering paragraph 3 has been made.

5. The Settlement Agreement is approved.

6. Application 09-05-021 is closed.

This order is effective today.

Dated 




, at San Francisco, California.

APPENDIX A

SETTLEMENT AGREEMENT

In order to avoid the costs and risks of further litigation and to expeditiously resolve this matter, the Consumer Protection and Safety Division of the California Public Utilities Commission (CPSD), and Speedypin Prepaid, LLC and its predecessors, successors, affiliates, and assigns (“Speedypin Prepaid” or “Applicant”) hereby agree upon the following terms for the settlement (“Settlement”) of CPSD’s Protest of Speedypin Prepaid’s Application for Registration as an Interexchange Carrier Telephone Corporation, A.09-05-021 (“Application”), pursuant to provisions of Public Utilities Code Section 1013.  

I.
JOINT Factual STATEMENT


1.
Speedypin Prepaid LLC is a corporation operating and existing under the laws of the State of California, registered with the State on December 15, 2008.  Speedypin Prepaid offers for sale prepaid phone cards and personal identification numbers for use with other prepaid phone products (collectively, “prepaid calling cards”) providing both domestic and international calling services.  The official website through which Speedypin Prepaid markets and sells prepaid calling cards is www.speedypin.com.   This website is operated by Speedypin Prepaid’s parent company, Speedypin, LLC.  

2.
On May 22, 2009, Speedypin Prepaid filed the Application with the California Public Utilities Commission (“CPUC” or “Commission”) requesting a certificate to operate as a switchless reseller in California.  On June 29, 2009, CPSD filed a protest to the Application, alleging that Speedypin Prepaid has been operating as a prepaid calling card company prior to filing this Application and absent a valid Certificate of Public Convenience and Necessity (CPCN).  

3.
On August 24, 2009, a prehearing conference on the Application was held at the Commission’s offices in San Francisco.  During the prehearing conference, Speedypin Prepaid agreed to provide CPSD with additional information regarding its operations.  As a result of new information learned after the prehearing conference, on October 26, 2009, CPSD filed an Amended Protest, alleging that a Speedypin “Profit & Loss Statement” shows “phonecard sales” income in 2009; and an “FCC Form 499-A Reporting Worksheet (Reporting Calendar 2008 Revenues)” shows California as the only jurisdiction in which Speedypin provides service. CPSD alleged that these two documents indicated prepaid calling card sales in California prior to obtaining Commission authority.  In addition, CPSD alleged that Speedypin Prepaid’s counsel had made statements in violation of Rule 1.1 of the Commission’s Rules of Practice and Procedure.

4.
On November 2, 2009, CPSD filed a Motion to Compel responses to CPSD data requests.  On that same day, the Assigned Commissioner issued a Ruling Regarding Discovery and Related Matters.  The Assigned Commissioner Ruling held that CPSD’s Amended Protest would be treated as a motion for sanctions under the Commission’s Rules 1.1 and 12.6.

5.
On November 13, 2009, Speedypin Prepaid filed a Reply to CPSD’s Amended Protest, disputing CPSD’s allegation that Speedypin Prepaid had any sales of prepaid calling cards in California, and disputing CPSD’s allegations that its counsel had committed Rule 1.1 violations.

6.
On November 16, 2009, Speedypin Prepaid filed a Substitution of Counsel, replacing its counsel that had been the subject of the Rule 1.1 and 12.6 allegations.

7.
On December 10, 2009, the Assigned Administrative Law Judge issued a Ruling Regarding Sanctions and Discovery, denying CPSD’s request for sanctions pursuant to Rule 1.1 and 12.6, but granting CPSD’s Motion to Compel.  No date for further hearings has yet been set.

II.
AGREEMENT

8.
Acknowledgement.  Speedypin Prepaid acknowledges that Public Utilities Code section 885 requires prepaid calling card companies to comply with the Commission registration requirements in Public Utilities Code section 1013, and that, although it took steps to ensure its prepaid calling cards were not used by California consumers, such steps were not completely successful and, as a result, Speedypin Prepaid failed to obtain the required authority prior to its prepaid calling cards being sold to California consumers.  Speedypin Prepaid states that it will fully meet its regulatory and legal obligations and its responsibilities to its customers and members of the public in California in the future. 

9.
Penalty Payment.  In order to resolve the legal issues raised by CPSD in its Protest and Amended Protest, Speedypin Prepaid will pay $13,000 to the State of California General Fund within 30 days of the date of the Commission’s approval of this Agreement.  

IV.
GENERAL PROVISIONS

10.
Scope and Effect of Agreement.  This Agreement represents a full and final resolution of CPSD’s Protest and Amended Protest, and the matters giving rise thereto.   
The parties understand that this Settlement Agreement is subject to approval by the Commission.  As soon as practicable after the Parties have signed the Settlement Agreement, a Motion for Commission Approval and Adoption of the Settlement Agreement will be filed.  The Parties agree to support the Settlement Agreement, recommend that the Commission approve it in its entirety without change and use their best efforts to secure Commission approval of it in its entirety without modification.   The Parties agree that, if the Commission fails to adopt the Settlement Agreement in its entirety without material change, the Parties shall convene a settlement conference within 15 days thereof to discuss whether they can resolve any issues raised by the Commission’s actions.  If the Parties cannot mutually agree to resolve the issues raised by the Commission’s actions, the Settlement Agreement shall be rescinded and the Parties shall be released from their obligation to support this Settlement Agreement.  Thereafter, the Parties may pursue any action they deem appropriate, but agree to cooperate to establish a procedural schedule for the remainder of the proceeding. 

11.
Successors.  This Agreement and all covenants set forth herein shall be binding upon and shall inure to the benefit of the respective Parties hereto, their successors, heirs, assigns, partners, representatives, executors, administrators, subsidiary companies, divisions, units, agents, attorneys, officers, and directors.

12.
Knowing and Voluntary Execution.  The Parties acknowledge each has read this Agreement, that each fully understands the rights, duties and privileges created hereunder, and that each enters this Agreement freely and voluntarily.  

13.
Authority to Execute Agreement.  The undersigned acknowledge and covenant that they have been duly authorized to execute this Agreement on behalf of their respective principals and that such execution is made within the course and scope of their respective agency or employment.

14.
Entire Agreement.  The Parties expressly acknowledge that the consideration recited in this Agreement is the sole and only consideration of this Agreement, and that no representations, promises, or inducements have been made by the Parties or any director, officer, employee, or agent thereof other than as set forth expressly in this Agreement.

15.
Choice of Law.  This Agreement shall be governed by and interpreted in accordance with the laws of the State of California and the rules, regulations and General Orders of the California Public Utilities Commission.

16.
Execution in Counterparts.  This Agreement may be executed by any of the Parties in counterparts with the same effect as if all Parties had signed one and the same document.  All such counterparts shall be deemed to be an original and shall together constitute one and the same Agreement.  A signature transmitted by facsimile shall be regarded as an original signature.


Speedypin prepaid, llc

Dated:_____________________________
____________________________________








Larry Salzman


Chief Executive Officer


Speedypin Prepaid, LLC 


1044 Pioneer Way Suite E


El Cajon, CA 92020

CONSUMER PROTECTION AND 

SAFETY SERVICES DIVISION

Dated:_____________________________
____________________________________


Richard W. Clark

Director of Consumers Protection and 

Safety Division

California Public Utilities Commission


505 Van Ness Avenue


San Francisco, CA  94102

Dated:_____________________________

____________________________________

Travis T. Foss

Staff Counsel

California Public Utilities Commission

505 Van Ness Avenue

San Francisco, CA  94102
(END OF APPENDIX A)
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