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OPINION

1. Summary

Complainants allege that Pacific Bell (Pacific) violated Pub. Util. Code § 851 by selling a vacant strip of land in Calpella, California, without the approval of the Commission.  Pacific’s accounting treatment of the strip of land removed the property from above-the-line operations.  Consequently, the property was not necessary and useful for the provision of utility operations at the time of transfer of ownership.  Commission approval is not required in the sale of the property.  The complaint fails to state a cause of action for which relief can be granted by this Commission.  The complaint is dismissed.

2. Background

Pacific owns property located at 6140 N. State in Calpella.  The property includes a large yard fenced on four sides, containing a small central office, a trailer used as an office, a shed used for storage, a structure housing a generator, and a structure used to store a “Snow Kat” vehicle.

Outside the fenced yard and adjacent to the rear of the property is a strip of land, approximately 40x140 feet, located within an area of an abandoned public road formerly known as Third Street in Calpella.  It is this strip of land that is in dispute.

According to the complaint and Pacific’s answer, the strip of land has been used as a driveway for at least a decade by Alan G. and Joyce R. Ruelle, who own adjoining property.  In August 2000, the Ruelles brought suit against Pacific to quiet title against adverse claims to what they alleged were their prescriptive easement rights over the strip of land.  Thereafter, Pacific entered into a settlement agreement by which, among other things, Pacific agreed to sell the property and convey it by quitclaim deed to the Ruelles.

Complainants allege that the Ruelles have a history of misuse of the strip of land.  Complainants state that they also want to purchase the property.  They urge this Commission to prohibit the proposed sale by Pacific and to conduct hearings on the proper disposition of the property.

3. Declaration by Pacific

By ruling dated September 10, 2001, Pacific was directed to file a declaration, under oath, of a knowledgeable employee in support of Pacific’s assertion that the property in question has never been used or necessary in utility operation.  Pacific also was directed to brief its assertion that Commission approval was not required for sale of the property.  Complainants were invited to respond to Pacific’s filing.

On October 1, 2001, Pacific filed the declaration of Curtis L. Cavin, (Cavin) manager-property management for SBC Communications, Inc., an affiliate of Pacific that provides real estate support service to the utility.  Cavin declared that the 40x140-foot strip of land has not been used by Pacific since its acquisition in 1965 and that there are no plans to use the land in utility operations in the future.  Pacific states that even the potential for use of the property is restricted because it is located within an abandoned public road, and abutting landowners have rights to continue use of the strip to get to and from their properties to the next public street.  (Beals v. City of Los Angeles (1943) 23 Cal.2d 381.)

4. Discussion

Section 851 of the Public Utilities Code specifies that Commission approval is necessary before a utility may dispose of or encumber property necessary or useful in the performance of its duties to the public.  At the same time, Section 851 expressly excludes this requirement for the sale of property that is not necessary or useful.  In pertinent part, Section 851 states:

“No public utility…shall sell, lease, assign, mortgage, or otherwise dispose of or encumber the whole or any part of its railroad, street railroad, line, plant, system, or other property necessary or useful in the performance of its duties to the public…without first having secured from the commission an order authorizing it so to do.  Every such sale, lease, assignment, mortgage, disposition, encumbrance, merger, or consolidation made other than in accordance with the order of the commission authorizing it is void….

“Nothing in this section shall prevent the sale, lease, encumbrance or other disposition by any public utility of property which is not necessary or useful in the performance of its duties to the public, and any disposition of property by a public utility shall be conclusively presumed to be of property which is not useful or necessary in the performance of its duties to the public, as to any purchaser, lessee or encumbrancer dealing with such property in good faith for value….”  (Emphasis added.)

Pacific has stated that the 40x140-foot strip of land at issue is not used by Pacific for any purpose and has not been used by Pacific since the time it was acquired as part of a much larger parcel in 1965.  Pacific’s assertion that it has no plans to use the strip of land in utility operations in the future is uncontested.  Pacific therefore maintains that the strip of land is not necessary or useful to Pacific in the performance of its duties to the public, and Commission approval is not required for Pacific to dispose of it.  (See, e.g., In re PG&E coal property (1982) 10 CPUC2d 647.)

In response to questions from our Telecommunications Division, Pacific on December 11, 2001, provided additional information regarding the accounting and ratemaking treatment given to the parcel of land and the 40x140-foot strip that is part of that parcel.

According to Pacific, the entire parcel, including the 40x140-foot strip, was included in ratebase, booked to Operating Account 2001, Telephone Plant in Service.  On July 11, 2001, internal instructions were issued to remove the 40x140-foot strip from ratebase.  On August 13, 2001, an accounting journal entry was made to remove the strip of land from above-the-line ratebase and to place it in below-the-line Non-Operating Account 2006.  The quitclaim deed transferring ownership of the strip of land was executed on August 31, 2001, and recorded with the Mendocino County Clerk-Recorder on October 2, 2001.

Pacific states that any gain resulting from the transfer of ownership of the 40-x140-foot strip of land will benefit ratepayers and will be treated in accordance with Commission directions on gain on sale of land as set forth in Decision (D.) 92-05-002, 55 CPUC2d 1, 61 at Ordering Paragraph 7, and 65.

The additional information provided by Pacific demonstrates that the property in question was at one time necessary and useful in the provision of utility service.  Pacific’s accounting journal entry transferring the 40x140-foot strip of property from the above-the-line land account (2001) to the below-the-line non-operating account (2006) established that the strip of land was no longer necessary and useful for utility operations.  Consequently, under Section 851, approval by the Commission of the sale of such property is not required.  Further inquiry into the propriety of the contract is a matter for the courts and not for this Commission.  (Hanlon v. Eshleman (1915) 169 Cal. 200.)  Since the complaint fails to state a cause of action for which relief can be granted by this Commission, the complaint should be, and is, dismissed.

The scope of this proceeding is set forth in the complainant and answer.  We confirm Administrative Law judge (ALJ) Walker as the presiding officer, and we find that no hearing is necessary.

5. Comments on Draft Decision

The draft decision of the ALJ in this matter was mailed to the parties in accordance with Pub. Util. Code § 311(g)(1) and Rule 77.7 of the Rules of Practice and Procedure.  Comments were filed on ________________, 2002.

Findings of Fact

1. Pacific owns property in Calpella that includes a 40x140 foot strip of land.

2. Homeowners whose property adjoins the strip of land brought suit to quiet title and to affirm their prescriptive easement over the property.

3. Pacific entered into a settlement agreement by which Pacific agreed to sell and convey the property to the homeowners who had brought suit.

4. This complaint was filed by other adjoining owners who allege that Pacific failed to seek Commission approval of the sale under Pub. Util. Code § 851.

5. On December 11, 2001, Pacific provided the Telecommunications Division with additional information regarding the accounting and ratemaking treatment associated with the property in question.

6. The additional information shows that that the property located at 6140 N. State Street in Calpella, including the 40x140-foot strip of land, were booked to an above-the-line ratebase account.

7. Utility property that is recorded to above-the-line operating accounts is by definition necessary and useful in the provision of utility service.

8. On August 13, 2001, Pacific removed the 40-x140-foot strip of land from an above-the-line ratebase account and moved it to a below-the-line non-operating account.

9. Pacific states that it will treat any gain from the sale of land in accordance with the Commission’s directive on sale of land set forth in D.92-05-002.

10. Pacific’s accounting treatment effectively removed the strip of land to a category not necessary and useful in the provision of utility service.

11. Section 851 precludes from its requirements a utility sale of property that is not necessary or useful in the performance of the utility’s duties to the public.

12. Pacific has not used, does not now use, and has no plans to use the strip of land in the performance of its duties to the public.

13. Approval by the Commission of the sale of the property by Pacific is not required.

14. Further inquiry into the propriety of the sale of the property is a matter for the courts and not for this Commission.

Conclusion of Law

The complaint should be dismissed for failure to state a cause of action for which relief can be granted by the Commission.

ORDER

IT IS ORDERED that:

1. The complaint of Christopher J. Rooney and Debra G. Polak against Pacific Bell is dismissed.

2. This proceeding is closed.

This order is effective today.

Dated 




, at San Francisco, California.
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