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INTERIM OPINION ON PROPOSED SETTLEMENT

I. Summary

This interim decision addresses the Motion for Adoption of Settlement (Motion) jointly filed by the Ratepayer Representation Branch (RRB) of the Water Division (WD), and Hillview Water Company, Inc. (Hillview), one of the respondents in this investigation.  The Motion asks us to adopt a written settlement agreement (Settlement), executed by RRB and Hillview.  The Motion is granted.

We also address Hillview’s Petition to Modify Order (Petition), filed September 20, 2000, which asks us to modify our Order Instituting Investigation (OII), the order that initiated this proceeding.  Hillview asks us to delete an OII  requirement that any proposals to increase rates on behalf of Hillview be consolidated with this enforcement proceeding.  The Petition is granted.

II. Background and Procedural History

Hillview is a small investor-owned water company that serves the communities of Oakhurst and Coarsegold in Madera County.  At the time of the events under investigation it served approximately 1300 customers, although its service area is developing rapidly.  Respondent Roger L. Forrester (Forrester) is the company’s president, and one of its two shareholders.  RRB was a branch of the WD.
  Since January 1998 it has handled all formal water proceedings, and represented the interests of Hillview’s customers in this proceeding following a transfer of authority from the Large Water Branch (LWB) of the WD.

In their Motion, Hillview and RRB propose that we adopt the Settlement as “a complete resolution of all issues in the present proceeding” (p. 3).  We instituted the proceeding as a result of a WD audit and review of Hillview’s operations that disclosed a number of apparent irregularities in its accounting methods, dealings with customers and reporting of information to the Commission.  WD asked the Commission’s Consumer Services Division (CSD) to pursue a formal enforcement action, and CSD sought an order from us to initiate this formal investigation.  In response we opened Investigation (I.) 97-07-018 by issuing the OII on July 16, 1997.

The OII alleges that respondents violated a number of basic regulatory requirements and submitted falsified documents or inaccurate information as follows:

1. Respondents violated the terms of prior Commission orders and instructions to water utilities on how utilities are to extend service to new customers.

2. Respondents submitted to the Commission staff copies of service extension contracts which had pertinent information blocked out during reproduction.

3. Respondents charged customers unauthorized fees for the connection of service and, in turn, related the amounts in contravention of tariff and service extension requirements to shopping center developers.

4. Respondents diverted revenue collected expressly to repay a Safe Drinking Water Bond Act (SDW) loan from a special account, and applied the money to funds for other purposes, including Forrester’s personal business dealings, in violation of Decision (D.) 91560 and D.87‑09‑029.  Included under this allegation is an additional assertion that in submitting Advice Letter (AL) 53 to seek greater authority to expand facilities and increase indebtedness, Hillview misstated the level of the special fund account because it had diverted funds to other uses.

5. Respondents overstated long-term debt and Hillview’s plant account by showing loans obtained by Forrester for personal business as utility purpose indebtedness and for expenditure on plant used by the water utility.

6. Respondents secured a $350,000 personal loan from a developer, then asked the Commission for authority to receive a Small Business Administration (SBA) loan to repay it, without disclosing that the loan being repaid was for a personal or non-utility purpose.

The OII also directed CSD staff to serve its audit or investigatory report on  respondents not more than ten days before the scheduled December 4 PHC.  No report was ever prepared by CSD.
  Instead, LWB prepared the report which is discussed below.
  That report (1997 Report) was not completed until late November, 1997.

Further proceedings were held in abeyance for more than two years due to a pending criminal investigation.  On April 25, 2000, the ALJ issued a ruling (Ruling) to resume the investigation after receiving written confirmation that the criminal investigation had been closed.
  See Ruling, Appendix A, p. 4 (Release Order dated November 4, 1999, of the Superior Court for the County of Madera in Case No. CR01558).   The subject Motion for Adoption of Settlement followed on November 22, 1999.

III. The 1997 Report

        The 1997 Report consists of two volumes, a narrative volume with the investigators’ explanation of the audit, findings, and recommendations, and a volume of exhibits.  The 1997 Report made the following preliminary findings about Hillview’s conduct:

1. Hillview demanded and charged its customers fees in violation of several provisions of the Pub.Util. Code, and violated Pub. Util. Code Section 581 and Rule 1 of the Commission’s Rules of Practice and Procedure (Rules) by providing false information to the Commission. Specifically, LWB found that Hillview withheld the true number of customers who paid unlawful fees for supply and storage, understated the amount it collected from such fees, and misrepresented certain facts to LWB during its audit.

2. Hillview submitted falsified documents to the Commission in violation of Pub. Util. Code Section 581 and Rule 1.

3. Hillview caused the Commission to issue a resolution, Resolution (Res.) F-644, authorizing a loan from the National Bank of Cooperatives (CoBank) in excess of what otherwise would have been needed after using the loan proceeds to repay its loan from DWR.

4. Hillview violated Pub. Util. Code Section 287 by knowingly making false statements or representations to the Commission, thus influencing the Commission to authorize Hillview to issue evidence of indebtedness.

5. Hillview obtained Commission authorization for the loan from CoBank in the amount of $540,000 by representing that the loan was intended to refinance obligations of the utility, then used part of the loan proceeds to repay a personal loan of respondent Forrester and his wife.

6. Hillview violated Pub. Util. Code Sections 818 and 825 by failing to obtain prior Commission authorization for certain loans, and by underreporting the amounts of the loans it had obtained.

7. For 1994, the test year on the basis of which its present rates were adopted, Hillview overstated its ratebase in the amount of $132,386 by overstating its account for plant in service and understating contributions in aid of construction (CIAC).  This resulted in the adoption of rates to produce annual revenues of $24,080 higher than should have been authorized.

8. Hillview overstated its liability in its books by $47,980 because of a loan from Forrester that was null and void because it violated Pub. Util. Code Section 825.

Based upon these conclusions, the 1997 Report recommended that the Commission take various measures to address Hillview’s alleged misconduct.  Among these recommendations were:

1. Hillview should refund to all affected customers all money unlawfully collected, together with interest at the rate of seven percent from the date collected until repaid.

2. Hillview should be fined at least $500 for each instance of charging an unauthorized fee for supply and storage.

3. Hillview should be fined at least $20,000 for having provided false information to the Commission, plus additional sums for submitting falsified documentation of individual customer charges.

4. Hillview should be ordered to pay $172,125, plus interest at the rate of seven percent, to reduce the $940,000 loan from CoBank authorized by Res. F-632 and Res. F-644, and the surcharges established to repay that loan should be reduced to reflect that $20,384 less in revenue is now needed.

5. The Commission should reduce the authority to borrow $540,000 from CoBank granted in Res. F-632 by $350,000, and correspondingly order Hillview to repay $350,000, the amount of the personal loan of Forrester and his wife, to CoBank.  Further, Hillview should be ordered to remove from its records references to this loan as “Loan from Individual,” adjust all pertinent accounts, and refile its annual report for 1992 and 1993 to reflect the corrected balances for Long Term Debt, Utility Plant, Accumulated Depreciation, and CIAC.

6. Hillview should refund to ratepayers the $24,080 annual excess revenues it has collected since March 1994, and reduce its current rates by $24,080.

7. Hillview should write off the $47,900 loan for lack of support, and file a revised annual report to reflect this change.



   It was only after the issuance of the 1997 Report that Hillview was afforded the opportunity to respond to these preliminary findings and recommendations.  Hillview met with RRB several times over the next 18 months to provide information, including the identification of all customers entitled to refunds.  As a result, the parties entered into the Settlement. 


IV. The Motion for Adoption of the Settlement

On November 22, 1999, RRB and Hillview filed a Motion for Adoption of the Settlement.  Comments contesting the Settlement were filed by two individual customers.
   Long Drugs, an interested party, filed comments supporting the Settlement discussed below. 

           Pursuant to Rule 51.6(b), a second PHC was held on March 20, 2000 to establish a procedure to develop the record and consider whether to recommend adoption of the Settlement.  The ALJ set a hearing for May 16 to address all material contested issues of fact and law raised by the Motion and responsive comments.  The settling parties, and any contesting parties who intended to participate in the hearing, were also directed to serve prepared testimony of all anticipated witnesses.

On April 20, the settling parties served a document titled, “Joint Report on the Reimbursement of Fees at Issue in the Investigation into Hillview Water Company’s Operations, Rates, and Charges” (Joint Report).  The Joint Report is a brief explanation of how RRB prepared a list of some 250 customers upon whom Hillview may have assessed unauthorized supply and storage fees.  The list is attached. 

Two interested parties appeared at the hearing to contest the settlement.
  The Settlement, Joint Report, LWB’s 1997 Report (with exhibits), Hillview’s 1994 Rate Base Calculation along with the prepared testimony of Jane Cavin were received for the record.  Daniel Paige and Mrs. Foerster also testified at the hearing.

V.  Terms of the Proposed Settlement

The Settlement is about two and one-half pages in length, excluding the attached customer list.
  In material part it provides:

1. As to Hillview’s collection of supply and storage fees from customers, Hillview would refund to customers shown on the appended list a total of $247,930, plus five percent interest from the date of collection until the date of refund.  A customer would have to furnish proof of payment of the fee, unless Hillview’s records show that it had collected the fee.  Refund of the fees (except for the interest) would be deducted from Hillview’s CIAC.

2. As to the proceeds of the SDWBA loan, Hillview would deposit $35,314 into its Surcharge Savings Account, along with five percent interest from March 13, 1996, the date when Res. F-644 ordered Hillview to use excess surcharges to reduce borrowings from CoBank, until the refund of fees is made.

3. Hillview’s disbursement of the refunds would be conditioned upon the receipt of a new loan.  The proceeds of the new loan would be used not only to refund the supply and storage fees to customers, but also to make the refund to the Surcharge Savings Account, to refinance approximately $1.225 million on debt owed to CoBank, and to fund approximately $1,558,300 of proposed improvements to Hillview’s system.  Hillview would file an advice letter requesting authority to incur this debt.

4. Relating to the OII’s provision requiring rate increase requests to be consolidated into this proceeding, RRB agreed to issue, within 90 days after the date of the Settlement, a report on Hillview’s advice letter filed October 20, 1998, to obtain a general rate increase.

5. As to other issues raised in the OII, the parties propose to agree (i) that RRB “accepts the statement of [Hillview]” that documents Hillview altered and submitted to RRB’s auditor were not intended to mislead the Commission, and (ii) that Hillview would not be required to make a refund arising from overstatement of its ratebase in Res. W-3833, “in view of the offsetting effect” of subsequent additions.

VI. Petition for Modification

On September 20, 2000, Hillview filed a petition to modify the OII by eliminating the requirement to consolidate any rate increase proposal with this proceeding.  Hillview seeks to have its current general rate increase request processed despite the pendency of this investigation, and fears that continued consolidation of rate increase matters with this proceeding will obstruct any rate increase, thereby preventing it from obtaining debt financing to pay for needed improvements and fund the supply and storage fee refunds.

RRB has filed a response opposing the petition, arguing that Hillview is already earning more than its authorized return, and urging Hillview to pay for improvements by obtaining a loan, even if the interest cost may be higher than if it were to secure a rate increase.

VII. Discussion

We herein accept the proposed settlement.  Our analysis follows.

A. Commission Criteria and Procedures for Adopting a Settlement

Rule 51(c) provides that parties may, by written motion, propose a settlement for adoption by the Commission.  Yet Rule 51.1(e) precludes approval of any settlement, whether or not contested, “unless the . . . settlement is reasonable in light of the whole record, consistent with law, and in the public interest.”  In Re Pacific Gas and Electric Company (Diablo Canyon), D.88-12-083, the Commission discussed the various factors embodied in Rule 51.1(e): 

“In order to determine whether the settlement is fair, adequate, and reasonable, the court will balance various factors which may include some or all of the following: the strength of the applicant’s case; the risk, expense, complexity, and likely duration of further litigation; the amount offered in settlement; the extent to which discovery has been completed so that the opposing parties can gauge the strength and weakness of all parties; the stage of the proceedings; the experience and views of counsel; the presence of a governmental participant; and the reaction of the class members to the settlement.

In addition, other factors to consider are whether the settlement negotiations were at arm’s length and without collusion; whether the major issues are addressed in the settlement; whether segments of the class are treated differently in the settlement; and the adequacy of representation.” (Diablo Canyon, 30 CPUC2d at p. 222, citations omitted.)

For the reasons set forth below, the record supports adoption of the settlement under Diablo Canyon.   We conclude that the settlement is reasonable in light of the whole record, consistent with the law and in the public interest. 

B. The Settlement is Accepted 

As summarized by interested party, Long Drugs:

“The proposed settlement makes each effected customer whole by repaying them the improperly assessed fees, plus interest.  If Hillview Water Company is not permitted to proceed to obtain a loan or increase its rates to repay the improperly assessed fees, it will either not have the funds to repay each customer or it will likely file for bankruptcy, in which case it is unlikely that any customer will be repaid the amount owed.” (Long Drug Stores’ Comments)

The gravamen of the OII is Hillview’s collection of fees in violation of Rule 15.  Under the Settlement, Hillview will refund all fees to customers plus 5% interest.  The 5% interest amount is the average interest Hillview is receiving for its bank deposits. (5/16/00 TR 75, 112)  Hillview and RRB worked for 15 months to identify the customers entitled to refunds.  Hillview also agreed to accept claims from customers not so identified for 2 additional years. (7/7/00 Hillview letter)

This will result in refunds of over $400,000 in fees that already went into plant.  As explained by RRB’s counsel, Hillview is “made worse off by this arrangement than it would have been had it followed Rule 15.” (5/16/00 TR 28) Hillview has not earned a return of any of this plant from the time it was installed until the time it would be included in rate base under the Settlement.  The plant was installed several years ago, some dating back to 1985.  The amount Hillview invested in plant since the last rate increase (had it been allowed to earn a return) would more than offset the $24,000 amount by which rates were allegedly overstated. (5/16/00 TR 126)  Hillview’s last rate increase was in 1994.  Ratepayers “actually stand to benefit in certain ways, and the company to lose correspondingly.” (5/16/00 TR 29)

In light of the information provided by Hillview, RRB concluded that penalties were not warranted.  Hillview admitted that it improperly collected fees directly from customers but demonstrated that all fees were reinvested in the system.  This was confirmed by the testimony of Daniel Paige, an RRB representative involved in the OII investigation and the preparation of the 1997 Report. (5/16/00 TR 59-69)  Mr. Paige testified that RRB had toured the facilities and found no discrepancies with corresponding work orders. (5/16/00 TR 123-133)  RRB’s counsel added that the Settlement resulted from the full cooperation of Hillview. (5/16/00 TR 19)

Additionally, RRB concluded that the alteration of documents was not intended by Hillview to mislead the Commission. (5/16/00 TR 125)  Mr. Paige testified that no original documents were altered by Hillview. (5/16/00 TR 103) Mr. Paige testified that certain documents were found to have been partially covered up during photocopying. (Id.)  Mrs. Foerster explained that as a result of a change in procedures, only the top half of customer applications were copied because the bottom of the form deviated and was inconsistent. (5/16/00 TR 145)  

Lastly, this proceeding has now been ongoing for 3 ½ years.  Additional proceedings promise to be similar in length and complex.  By contrast, the Settlement will avoid further delay of customer refunds and permit financing of capital improvements needed to meet safe drinking water standards.  

Customers have faced mandatory conversation because financing is lacking for system improvements.  An August 17, 2000 DHS report stated that “the [Hillview] distribution system is unable to adequately treat water and meet summer water demands.” Hillview cites to a $120,000 loss for 1998 and 1999 in its audited financial statements. (Petition, p. 4)  Hillview also represents that its deteriorating financial ratios have resulted in a default under a $563, 687 loan. (Id.)  Its current debt totals $1.1 million. (5/16/00 TR 51)

This proceeding needs prompt resolution for customers, not only in connection with refunds, but in connection with future water service.  The Settlement provides for customer refunds as well as ensures that Hillview will remain a financially viable entity and comply with safe drinking water standards.  

C. Hillview’s Petition to Modify the OII is Granted

For similar reasons, Hillview’s petition to modify I.97-07-018 asks us to delete the OII requirement that all proposals to increase rates be consolidated with this enforcement proceeding for consideration.  Hillview argues that the company desperately needs a rate increase and authorization to recover costs and charges set forth in various pending advice letters filed since 1997, and that new rates will permit a lender to ascertain the company’s future cash flow and ability to service new debt.  Hillview believes that the current requirement to consolidate requests for these increases could delay any relief until we close the OII.

RRB opposes the petition on the grounds that Hillview is presently earning “far in excess” of its authorized rate of return in RRB’s opinion, and that its revenues should actually be decreased.  RRB also argues that O.P. 6 of the OII, which makes Hillview’s rates subject to refund and specifies that the proceeding will assess whether the utility’s revenue requirement and rates should be reduced, is inconsistent with Hillview’s request.  RRB contends that Hillview should rely upon the proceeds of a new loan to meet its obligations.

We initiated this investigation with the clear intention of ensuring that no rate increases would be made beyond the confines of this proceeding.  However, this proceeding has been ongoing for 3 ½ years.  Hillview has not had a rate increase since 1994.  We believe our initial concerns can still be addressed with separate proceedings.  As noted by RRB, the rates “are now either too low for HWC to earn a fair rate of return or so high that customers are unreasonably charged.” (ORA Comments, p. 3)  The Petition is granted.

VIII. Conclusion

We grant the Motion to adopt the Settlement and the Petition to Modify. Our order today paves the way for prompt resolution of this proceeding.  Hillview customers will at long last receive refund of fees that had been improperly charged, and the way is cleared for Hillview’s rates to be adjusted as demonstrated by the evidence. 

Comments on Proposed Decision

The draft alternate decision of Commissioner Duque in this matter was mailed to the parties in accordance with Pub. Util. Code Section 311(d) and Rule 77.1 of the Rules and Practice and Procedure.  Comments were filed on ________________, and reply comments were filed on _________________.

Findings of Fact

1. The Motion for Adoption of Settlement is signed on behalf of RRB and Hillview.

2. Timely comments contesting the Settlement were filed by two individual customers.  Comments supporting the Settlement were filed by interested party Long Drug Stores.

3. In response to the ALJ Ruling dated April 25, 2000, the parties filed a Joint Report.  An RRB representative, Daniel Paige, also testified in support of the Settlement at the hearing. 

4.  An 8/9/00 ALJ Ruling states that the one of the parties who appeared at the hearing to contest the Settlement, the Cavins, has settled with Hillview.

5. Hillview customers have been subject to mandatory water conversation.  

6. A DHS report indicates that the Hillview distribution system is inadequate.

7.  The Settlement will avoid further delay of customer refunds and permit financing of capital improvements. 

8.  Hillview admitted that it improperly collected fees from customers but demonstrated that all fees were reinvested in the system.

9.  Hillview has not earned a return of any of this plant from the time it was installed until the time it would be included in rate base under the Settlement. 

10. Based on its investigation, RRB concluded that there was no intent to mislead the Commission by altering documents.  No original documents were altered by Hillview.

11. The Settlement is reasonable in light of the whole record and in the public interest.  

12.   Hillview has not had a rate increase since 1994, and this proceeding has been ongoing for 3 ½ years. 

Conclusions of Law

1. The settling parties did satisfy the procedural requirements for supporting their motion under Rule 51.6(a) and the Ruling dated April 25, 2000, in this proceeding.

2. The settling parties did provide an adequate statement of the grounds upon which adoption of the Settlement is urged.

3. The settling parties have shown that the Settlement is reasonable in light of the whole record, consistent with law and in the public interest.

4. Hillview’s Petition should also be granted.

INTERIM ORDER

IT IS ORDERED that:

1. The Motion to Adopt Settlement filed by Hillview Water Company, Inc., and the Ratepayer Representation Branch of the Commission’s Water Division is granted.

2. The Petition to Modify Order filed by Hillview Water Company, Inc., is granted.

This order is effective today.

Dated  
 , at San Francisco, California.

�  After the OII was issued RRB became a part of our Office of Ratepayer Advocates.


�  CSD did not enter an appearance at the PHC, nor at any other time in this proceeding.  Why its advocacy role was subsequently assumed by RRB is not explained in the record.


�  From October 1996 until January 1998, LWB was responsible for reviewing refinancing for, and auditing of, Hillview.


�  A September 23, 1999 Department of Justice letter explained that the criminal grand jury investigation was dropped because it “lacked sufficient proof beyond a reasonable doubt to obtain a conviction” on some offenses, and other offenses were barred by the statute of limitations. 


�  In addition to these findings, LWB also concluded that Forrester was guilty of perjury because of the role he personally played in verifying annual reports, and that he had violated Pub.Util. Code Section 827 by knowingly making false statements or representations before the Commission.


� While the proposed decision references comments filed by several interested parties, including 50 customers, the formal file only contained comments by Mr. Devor, Mr. LiPiendergrz and Long Drugs.  


� One of those parties, the Cavins, has since settled with Hillview.


� While concern has been voiced over the absence of Foerster’s signature on the Settlement, we believe he would ultimately be bound as the alter-ego of Hillview.  
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