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OPINION

Applicants Seren Innovations, Inc. (Seren) and WaveDivision Holdings, LLC (Wave) filed this application on July 11, 2005, pursuant to Public Utilities Code Sections 851 through 854, for approval of the transfer of control of Seren’s public utility assets and Certificate of Public Convenience and Necessity (CPCN) from Seren to Wave. 
  Approval of this transfer would permit Seren to turn over the provision of its telecommunications service and subscribers to Wave, which would continue to offer local, intraLocal Access Transport Area (LATA) toll and interexchange telecommunications services in California in accordance with Seren’s tariff.  Wave would adopt Seren’s tariff at the time of the transfer.

On September 6, 2005, the applicants filed an amendment to their application to substitute Astound Broadband, LLC (Astound) as the transferee of Seren’s operating authority and assets.  Astound, a Washington limited liability company, is a newly created, wholly owned subsidiary of Wave, is registered to do business in the State of California, and is in good standing.  No protests were filed in response to the original or amended application, and the application is therefore noncontroversial.

Seren is a corporation formed under the laws of Minnesota.  In 1999 the Commission granted Seren a CPCN to provide facilities-based inter- and intra‑local access and intraLATA services in California.
   Wave is a Delaware limited liability company registered in the State of Washington.  It is qualified to do buisiness in California, and serves approximately 80,000 cable TV, digital cable, and high-speed internet customers in western Washington and southern California.

Wave does not hold, and has not previously applied for, a CPCN to provide telecommunications services in California, nor does it control any entity holding a CPCN to provide such services.  It is not currently providing any telecommunications services to customers in California.  It is the parent of Astound, which would be the transferee under the amended application.  Upon completion of the transfer Astound would adopt Seren’s existing tariff, and the services thereunder would be offered to the public on the same rates, terms and conditions as those offered by Seren.  Astound would purchase Seren’s assets and continue to provide the existing regulated telephone services in Contra Costa County that are now provided by Seren.  Seren currently provides broadband services, including cable television, internet access and telephone service to subscribers in the County.
  

The applicants do not specify why they have made this request, but they assert that consummation of the proposed transaction would serve the public interest by allowing Seren to exit the telecommunications market in an orderly fashion, and by promoting competition among providers of local and interexchange telecommunications services.  These assertions are not contested.  

Wave has furnished a letter in this proceeding stating that it has very recently entered into a Second Amended and Restated Credit Facility with Wells Fargo Bank, as agent, and four other lenders, providing an aggregate of $165 million in borrowing capacity to be used in part to fund Astound’s purchase of the Concord and Walnut Creek cable system owned by Seren.  Astound is a party to this credit agreement.  The consolidated statements of operations for Wave and its subsidiaries, which were filed under seal, demonstrate that Seren operated at slightly above the breakeven level for the period from the commencement of operation on March 1, 2003, through the year ended December 31, 2004, excluding interest and other expense, but experienced a net loss equivalent to more than ten per cent of total revenues after this expense was taken into account.

Astound did not submit an exhibit of its own to demonstrate technical and managerial qualifications, but it apparently relies upon the qualifications of Wave’s management to satisfy these criteria.  Wave has substantial managerial and technical expertise in the field of telecommunications, and satisfies these criteria.  In recognition of Astound’s wholly-owned subsidiary relationship to Wave and its very recent creation, we infer that Astound will rely upon the same management and technical expertise in providing the services encompassed by its application after the proposed transfer.

Category and Need for Hearing

In Resolution ALJ 176-3156, dated July 21, 2005, the Commission preliminarily categorized this proceeding as ratesetting, and preliminarily determined that hearings were not necessary.  Based on the record, we affirm that this is a ratesetting proceeding, and that hearings are not necessary.  

Assignment of Proceeding
Susan P. Kennedy is the Assigned Commissioner and Victor D. Ryerson is the assigned Administrative Law Judge in this proceeding.

Comments on Draft Decision

This is an uncontested matter in which the decision grants the relief requested.  Accordingly, pursuant to Public Utilities Code Section 311, subdivision (g)(2), the otherwise applicable 30-day period for public review and comment is being waived. 

Findings of Fact
1. 
Seren is a corporation formed under the laws of Minnesota that provides facilities-based inter- and intra-local access and intraLATA services in California, pursuant to a CPCN granted by the Commission in D.99-06-083.  It presently provides broadband services, including cable television, internet access and telephone service to subscribers in Contra Costa County. 

2. 
Astound is a newly created  limited liability company formed under the laws of Delaware, and is registered and authorized to do business in California.  Astound is a wholly‑owned subsidiary of Wave.

3.   Astound seeks authority to acquire Seren’s public utility assets and CPCN.  Upon completion of the transfer Astound will adopt Seren’s existing tariff, and the services thereunder will be offered to the public on the same rates, terms and conditions as they are now offered by Seren.

4. 
Astound is a party to the Second Amended and Restated Credit Facility with Wells Fargo Bank, as agent, and four other lenders, providing an aggregate of $165 million in borrowing capacity to be used in part to fund Astound’s purchase of the Concord and Walnut Creek cable system owned by Seren.

5. 
The operations that are the subject of this application constitute a going concern that operates at the breakeven or higher level, exclusive of interest and other expense.

6.   Astound satisfies the Commission’s requirement to have the cash or cash equivalent necessary to continue the provision of service without interruption.

7.   Astound, through its parent, Wave, satisfies the Commission’s requirement for managerial and technical expertise to provide the service.  

8. 
No protests have been filed in response to the original application in this matter, or the amendment thereto.

Conclusions of Law 
1. 
It would not be contrary to the public interest to approve Application (A.) 05-07-008. 

2. 
A.05-07-008 should be granted, subject to the receipt of all necessary federal and local approvals. 

3. 
The order should be granted on an expedited basis, and should become effective immediately.

ORDER

IT IS ORDERED that:
1.
Application 05-07-008 of Seren Innovations, Inc. (Seren) and WaveDivision Holdings, LLC for approval of the transfer of control of Seren’s public utility assets and Certificate of Public Convenience and Necessity (CPCN) from Seren to Astound Broadband, LLC (Astound), a wholly-owned subsidiary of WaveDivision Holdings, LLC (Wave), is granted, subject to receipt of all federal and local approvals.

2.
Seren and Astound shall notify the Director of the Commission’s Telecommunications Division in writing of the transfer of authority authorized herein within 10 days of the date of consummation of the transfer.  A true copy of the instruments of transfer shall be attached to the notification.

3.
Seren and Astound shall make all books and records available for review and inspection upon Commission staff request.

4.
Seren and Astound shall notify affected customers of the change of control prior to consummation of the transaction, and shall cause applicable tariffs to reflect the change of control.

5.
The authority granted herein shall expire if not exercised within one year of the date of the order.

6.
Seren and Wave’s motion to file the Asset Purchase Agreement and Wave proprietary information under seal pursuant to Commission General Order 66-C is granted.  These documents shall remain under seal for a period of two years from the date of this order unless, upon motion filed no later than 30 days prior to the expiration of that period, the Commission extends the period.   

7.
Application 05-07-008 is closed.

This order is effective today. 

Dated _________________, at San Francisco, California.








































































�  The Commission granted Seren’s CPCN in Decision (D.) 99-06-083.


�  Id.


�  The cable television franchises and licenses are the subject of separate transfer applications with local authorities in Contra Costa County and with the Federal Communications Commission.
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