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OPINION GRANTING PETITION OF COMPLAINANTS FOR
MODIFICATION OF DECISION 05-05-048

1.
Summary

This decision grants the petition for modification (petition) filed by Complainants seeking revision of Decision (D.) 05-05-048.  We find that Pacific Gas and Electric Company (PG&E) has a regular business practice of calculating refunds owed to customers that are switched from non time-of-use (non-TOU) commercial rate schedules to time-of-use (TOU) agricultural rate schedules based on the difference between the amount paid by the customer under the original non-TOU rate schedule and the amount that the customer would have paid under the TOU agricultural rate schedule.  We therefore modify D.05-05-048 to require PG&E to calculate refunds for Complainants in this manner, regardless of whether each of Complainants was on a TOU or non‑TOU commercial rate schedule before the issuance of D.05-05-048, so that Complainants will be treated consistently with other similarly situated customers.

2.
Background

In D.05-05-048, we found that a group of almond hullers and shellers represented by Complainants are entitled to be billed for electric service from PG&E under agricultural rates, rather than the higher commercial rates which they had previously been charged.  As the central issue, we concluded that almond hulling and shelling does not “change the form of the agricultural 

product” within the meaning of PG&E’s agricultural tariff.
  We therefore ordered PG&E to refund Complainants the difference between the amount billed for electric service under PG&E’s commercial tariffs and the lower amount that they should have been billed for under PG&E’s agricultural tariffs.  D.05-05-048 required these refunds to be calculated from the date that Complainants originally asked to be placed on agricultural rates and that the refunds reflect whether the customers were on TOU or non-TOU meters.

Both Complainants and PG&E filed timely applications for rehearing of D.05-05-048 and responses to each others’ applications for rehearing.  

PG&E’s application for rehearing challenged D.05-05-048 on the grounds that: (1) the “change in form” analysis in the decision is inconsistent with prior Commission precedent by failing to engage in a before and after analysis of each constituent agricultural product, and (2) the decision erroneously finds that almond hulls are not constituent agricultural products.  In addition, PG&E requested that, if D.05-05-048 found in favor of Complainants, the Commission provide guidance regarding the way in which the “change in form” analysis should be applied when an agricultural product may include more than one constituent products that have market value. 

Complainants challenged D.05-05-048 on the grounds that:  (1) the decision ordered refunds only from the date that Complainants first requested service under an agricultural rate, rather than the preceding three years, and (2) the decision provides that almond hullers and shellers on non-TOU commercial meters are only entitled to be rebilled on non-TOU agricultural rates, rather than the lower TOU agricultural rates.

In D.05-10-049, we agreed with Complainants that, as consistent with PG&E Tariff Rule 17.1, Section 736,
 and our previous decisions, PG&E should pay refunds to Complainants for a period of three years prior to the date on which Complainants first requested service under an agricultural schedule and modified D.05-05-048 accordingly.  We denied both Complainant’s and PG&E’s applications for rehearing on all other grounds.
 

3.
Complainant’s Petition for Modification

In the petition, Complainants argue that the Commission erred in D.05‑05‑048 as follows:

· By concluding that PG&E’s refunds to Complainants should reflect whether or not the customer was on a TOU meter at the time of the decision (the rebilling issue); and 

· By ordering PG&E to pay the refunds calculated from the date that customers first requested placement on an agricultural tariff, rather than three years prior to the date on which customers requested placement on an agricultural tariff (the three-year refund issue). 

Since D.05-10-049 already addressed the three-year refund issue based on Complainant’s application for rehearing, we need not re-adjudicate the issue here. 

Complainants state that the rebilling issue affects 8 of the 33 hullers and/or shellers in this proceeding that previously were billed for electric service under PG&E’s non-TOU commercial rate schedules (A-10 or A-1) (Non-TOU Complainants).
  According to Complainants, calculating the refund for these customers based on a non-TOU agricultural rate, rather than a lower TOU agricultural rate, reduces the refunds that the Non-TOU Complainants will receive by approximately $1 million in the aggregate,
 and in some cases results in a negative refund, e.g., a retroactive charge, for them.  

Complainants contend that in D.05-05-048, the Commission erred in ordering PG&E to determine the amount of refunds owed to Complainants based on whether each huller or sheller was previously served on a TOU or non‑TOU rates because:

· Since PG&E has a regular business practice of refunding other customers that are transferred from a non-TOU commercial rate schedule to a TOU agricultural rate schedule based on the difference between these two rates, PG&E is treating Non-TOU Complainants differently from other similarly situated customers by failing to calculate refunds based on the TOU agricultural rate schedules that Non-TOU Complainants requested in Fall 2003, rather than a non-TOU agricultural rate.

· Since all eight Non-TOU Complainants asked PG&E to place them on TOU agricultural rate schedules in Fall 2003, under Tariff Rule 12, PG&E was required to serve them on the applicable TOU rate schedule requested and to advise them of the most cost-effective rate.

· Since five of the eight Non-TOU Complainants had electricity demands exceeding 200 kW, PG&E was required by Assembly Bill (AB) 1X-29 and previous Commission decisions to have placed these customers on TOU meters several years before the issuance of D.05-05-048.  Therefore, PG&E should treat these five Non-TOU Complainants as TOU customers for the purposes of calculating their refunds under D.05-05-048.  

· PG&E’s only non-TOU agricultural rate, Agricultural Tariff 1, is designed to serve only the smallest agricultural customers and results in disproportionately higher rates for other customers, such as Non-TOU Complainants. 

4.
Standard of Review

The Commission Rules provide 2 ways to challenge a Commission decision after its adoption:  (1) an application for a rehearing, and (2) a petition for modification.  

An application for rehearing is the appropriate way for a party to alert to the Commission to an alleged legal error in the decision.

In contrast, the Commission uses the petition for modification process in order to address new or changed facts that might affect the outcome of the decision or the Commission’s interpretation of the decision.
  

Here, Complainants state that a petition for modification is appropriate because of new facts related to the proper calculations of refunds owed to them that could not have been presented at the evidentiary hearing.  Complainants state the scoping memorandum in this proceeding did not identify the calculation of refunds based on whether or not Complainants were previously on TOU or non-TOU commercial rate schedules as an issue in this proceeding, and that PG&E first raised this issue in its comments on the Proposed Order of President Peevey Different from the Presiding Officer’s Decision filed on May 20, 2005, long after the conclusion of the evidentiary hearing and the filing of briefs.  

We agree with Complainants that under the unique circumstances of this case, a petition for modification is the appropriate vehicle to present new facts that could not have previously been raised before the Commission.

Under Rule 16.4, a petition for modification must concisely state the justification for the requested relief and must propose specific language to carry out all requested modifications to the decision.  Any factual allegations must be supported with specific citations to the record in the proceeding or to matters that may be officially noticed.  Allegations of new or changed facts must be supported by an appropriate declaration or affidavit.  

Complainants have met the procedural requirements for filing a petition for modification.

5.
Discussion

A.
Non-TOU Complainants are Entitled to Have their Refunds Calculated Based on a TOU Agricultural Rate Schedule as Consistent with PG&E’s Regular Business Practice of Refunding other Customers that Switch from Non-TOU Commercial Rate Schedules to TOU Agricultural Rate Schedules in this Manner.

Complainants argue that PG&E has a regular business practice of refunding other customers that are transferred from a non-TOU commercial rate to a TOU agricultural rate for the difference between the two rates, which requires PG&E to estimate the customer’s likely energy usage under the agricultural TOU rate for the refund period.  In support of this argument, Complainant has submitted letters written in 2005 by PG&E’s Senior Tariff Analyst to two customers that requested a change from a non-TOU commercial rate schedule to a TOU agricultural rate schedule.  In these letters, PG&E confirms that it has switched the customers’ accounts from non-TOU commercial rate schedules to TOU agricultural rate schedules and recalculated the customer’s bills for the three years before the formal request for transfer to an agricultural rate based on the difference between the customer’s previous rate schedule and the applicable TOU agricultural rate schedule, resulting in a credit for the customer.  A summary of these letters follows:

· A letter dated March 10, 2005 from PG&E to Leogrande Brothers, a tomato farming operation, in which PG&E states that it has switched the customer from non-TOU commercial rate schedule A-1 to TOU agricultural rate schedule AG-5D, and recalculated the customer’s bills for the three years prior to the customer’s formal request for transfer to a TOU agricultural rate based on the AG- 5D rate schedule, resulting in a credit to the customer;
 and

· A letter dated April 6, 2005 from PG&E to Chef’s Choice Produce, in which PG&E states that it has switched the customer from a non-TOU commercial rate schedule to TOU agricultural rate schedule AG-5E, and recalculated the customer’s bills for the three years prior to the customer’s formal request for transfer to a TOU agricultural rate schedule based on the AG-5E rate schedule, resulting in a credit to the customer.
 

PG&E acknowledges that it has “historically adjusted non-TOU commercial customer bills on TOU agricultural rates when a misapplication of rate was discovered,”
 but contends that recalculating the refunds owned to Non‑TOU Complainants based on a TOU rate schedule is not appropriate here, because “the fact that it has been past practice should not be reason to continue the practice when it provides inappropriate windfalls.”
  PG&E also states that in finding the almond hullers eligible for an agricultural rate, D.05-05-048 departed from Commission precedent based on a balancing of the equities in a most difficult case, and that PG&E had previously asked the Commission for guidance on whether almond hullers were entitled to an agricultural rate in Air Way Gins,
 but the Commission declined to provide this guidance.  PG&E therefore claims that since it acted in good faith in denying Complainants service under an agricultural rate schedule, the Commission recognized PG&E’s good faith by correctly providing for a “like kind rate adjustment” in this case.

We agree with Complainants that, as admitted by PG&E, PG&E has a business practice of refunding customers that switch to an agricultural TOU rate schedule based on the difference between their previous rate schedules and their new agricultural TOU rates.  PG&E has failed to articulate any rational basis for calculating the refunds for Non-TOU Complainants differently from other agricultural customers that switch to TOU rate schedules.  Regardless of whether PG&E requested guidance regarding whether Complainants qualified for agricultural rates in Air Way Gins,
 it is well established that the Commission does not give advisory opinions.  Further, even if PG&E acted in good faith in initially denying Complainants service under an agricultural rate schedule, PG&E’s good faith belief that Complainants did not qualify for an agricultural rate would not justify treating Non-TOU Complainants differently than other similarly situated customers in calculating their refunds.  Instead, in D.05-05-048, we took the ambiguity of the applicable tariff language and the complexity of the issue in this case into account by declining to order PG&E to pay Complainants interest on the refunds owed to them.  We did not base our order that PG&E issue refunds based on whether Complainants were previously on TOU or non-TOU commercial rate schedules on PG&E’s good faith. 

Moreover, to deny Non-TOU Complainants that have switched to a TOU agricultural rate schedule refunds based on the difference between their previous rates and the agricultural TOU rates to which they were switched would constitute unlawful discrimination against Non-TOU Complainants, as compared to other similarly situated agricultural customers, in violation of Section 453.  Section 453(a) states:

No public utility shall, as to rates, charges, service, facilities, or in any other respect, make or grant any preference or advantage to any corporation or person or subject any corporation or person to any prejudice or disadvantage.  (Emphasis added).  

The fundamental purpose of Section 453 is to prevent unjust discrimination.
  The party claiming to be the victim of discrimination under Section 453 must establish that it has suffered prejudice or disadvantage in relation to a comparable situation.
  In order to violate Section 453, the claimed preference or prejudice must be unjust or undue.

Here, the calculation of refunds owed to Non-TOU Complainants on less favorable terms than other similarly situated customers that switch from non‑TOU commercial rate schedules to TOU agricultural rate schedules would subject Non-TOU Complainants to unjust and undue prejudice or disadvantage. 

We therefore order PG&E to recalculate refunds for Non-TOU Complainants based on the difference between the amount that they previously paid under the non-TOU commercial rate schedules and the TOU agricultural rate schedules to which they were switched after the issuance of D.05-05-048 and to issue any additional refunds owed to non-TOU complainants within 90 days of the effective date of this order.

B.
Under PG&E Tariff Rule 12, Non-TOU Complainants are not Entitled to be Treated as TOU Complainants for the Purposes of Determining their Refunds Simply Because They Asked PG&E to Place Them on a TOU Agricultural Rate Schedule in Fall 2003. 
Complainants also argue that since Non-TOU Complainants made written requests to receive service from PG&E under Schedule AG-5 (Large Time-of-Use Agricultural Power) in Fall 2003, and PG&E is required under Tariff Rule 12(B) and (C) to serve Complainants under the rate schedule requested, PG&E is required to calculate refunds for Non-TOU Complainants based on the TOU agricultural rate schedule that they previously requested.

In D.05-10-049, in ruling on Complainant’s application for rehearing, we rejected Complainant’s argument that PG&E Tariff Rule 12 required PG&E to have placed Complainants on Schedule AG-5 simply because they requested this rate schedule.  We noted that Tariff Rule 12(B) requires PG&E to place the customer on an applicable rate schedule based on information provided by the customer, and the applicable rate schedule may not always be the same as initially requested by the customer.  In addition, in D.05-10-049, we found that since Complainant’s eligibility for service under an agricultural rate was at issue in this proceeding, PG&E had no obligation under Tariff Rule 12 to advise Complainants of the optimal agricultural rate schedules for their operations or to place them on an agricultural rate schedule until the Commission had first determined that Complainants qualified for service under an agricultural rate schedule in D.05‑05‑048.

Moreover, although PG&E Tariff Rule 12(C) generally requires a change in rate schedule to take effect upon the next regular meter reading following receipt of the customer’s request unless (1) the rate schedule states otherwise, (2) a written agreement between PG&E and the customer specifies another date, or (3) the required metering equipment is unavailable, in D.05-10-049, we concluded that PG& E was not required to place Complainants on any agricultural rate schedule until the Commission had determined in D.05-05-048 that Complainants qualified for agricultural rates.

Complainants’ argument is therefore without merit.

C.
Non-TOU Complainants were not Entitled to be Placed on a TOU Rate Schedule and to be Treated as TOU Customers for the Purposes of Calculating their Refunds Pursuant to AB 1X-29.
Complainants argue that since five of the eight Non-TOU Complainants qualified to receive TOU meters under Assembly Bill (AB) 1X- 29, they were entitled to be treated as TOU customers for the purposes of calculating the refunds awarded to them in D.05‑05-048.
 

On April 11, 2001, Governor Gray Davis signed AB 1X-29 into law as urgency legislation.  In addition to taking numerous other actions related to energy conservation, AB 1X-29  appropriated $35 million from the state general fund to the California Energy Commission (CEC) to provide “time of use or real time meters for customers whose usage is greater than 200 kilowatt.”

In D.01-05-064, we stated that the timely installation of meters pursuant to AB 1X-29 was essential and that the Commission would assist the CEC in this effort in order to ensure the prompt installation of meters for qualifying customers.  In D.01-08-021, we modified D.01-05-064 to clarify that the receipt of interval meters for customers with electric loads over 200 kW at peak demand was mandatory under AB 1X-29, and that customers receiving these meters who were not already on a TOU schedule would be required to either participate in a demand reduction program administered by the Commission or switch to a TOU rate schedule.
  In D.01-09-062, after further consideration of comments from the CEC, PG&E and Southern California Edison Company, we modified D.01-08-021 to require that all customers receiving AB 1X-29 meters be billed for electric service under a TOU rate schedule.

Unfortunately, neither AB 1X-29 nor our previous decisions define “customers whose usage is greater than 200 kilowatt” or provide guidance for determining which customers were entitled to receive AB 1X-29 meters.  

However, in August 2001, the CEC entered into a contract with E-Meter Corporation for the installation of AB 1X-29 meters in PG&E’s service territory, because PG&E was in bankruptcy and CEC’s legal counsel had advised the agency not to directly contract with PG&E for this reason.
  PG&E then contracted with E-Meter for meter installation, meter data retrieval, internet presentation of interval data, and related work.
  The contract between the CEC and E-Meter (Contract) required E-Meter to provide AB 1X-29 meters to “end use customers.”  Paragraph 1.22 of the Contract defined “End Use Customer” as follows: 

“…those customers of PG&E (currently estimated to have up to approximately 5,900 Project Meters) that PG&E identifies as using electric demand of 200 kW or more per Meter of electric power and energy, excluding those customers who, as of June 1, 2001, had Meters measuring their interval usage of electric power and energy installed and being read by PG&E or its agents or contractors.”

Approximately one month later, the CEC and E-Meter agreed in writing to amend the Contract (the First Contract Amendment), to define “End Use Customer” as follows:

“…those customers of PG&E that PG&E identifies as using, on average over the course of a calendar year, more than 200 kW of electric energy and power per calendar day, excluding those customers who, as of June 1, 2001, had interval electric power and energy usage meters installed and being read by PG&E or its agents or contractors.”
  (Emphasis added).

On December 19, 2001, CEC staff sent a letter to E-Meter, which stated that on December 18, 2001, the CEC’s Energy Efficiency Committee had further revised the definition of “End Use Customer” to clarify that:

“…a 200 kW customer is one whose maximum demand has exceeded 200 kW during three of the previous twelve (12) billing months; maximum demand meaning the highest of all 15-minute averages for the applicable billing months.  (Emphasis added).
 

Complainants argue that in the December 19, 2001 letter from the CEC Energy Efficiency Committee, the CEC modified the definition of “end use customer” to adopt the three-month average standard.  However, unlike the First Contract Amendment, the December 19, 2001 letter was not a formal contract amendment signed by both the parties, and may have expressed only the view of the CEC’s Energy Efficiency Committee, rather than the views of the CEC as an agency.  We therefore believe that for the purposes of the contract between the CEC and E-Meter Corporation, as modified in the First Contract Amendment, the definition of “end-use customers” that were entitled to AB IX-29 meters remained those customers “who on average over the course of a year, uses more than 200 kW of electric energy and power per calendar day…”.

In addition, on May 8, 2003, in Resolution E-3775, the Commission denied a protest by E‑Meter Corporation to PG&E’s Advice Letter (AL) 2197-E.  In its protest, E‑Meter Corporation asked the Commission to clarify the definition of customers entitled to TOU meters under AB 1X-29, so that customers whose electricity demands exceeded 200 kW for three consecutive months in the past 12 months would qualify to receive meters.  We denied this protest because the issues raised by E-Meter Corporation were beyond the scope of AL 2197-E.  As a result, the definition agreed to by the CEC and E-Meter in the First Contract Amendment, e.g., customers having a demand of 200 kW per day on the average over the past 12 months, remained in effect after our adoption of Resolution E-3775.

PG&E contends that the Commission, rather than the CEC, had authority to define customers entitled to interval meters under AB 1X-29. However, since neither the legislation nor our previous decisions clearly define customers whose demand exceeds 200 kW for the purposes of determining eligibility for AB 1X-29 meters, we defer to the judgment of the CEC, as the agency to which the Legislature appropriated AB 1X-29 funding and charged with carrying out the meter program, for the purposes of this decision only.  Our previous decisions have also expressed our intent to cooperate with and assist the CEC in implementing the AB 1X-29 metering program.  In agreeing to the First Contract Amendment, the CEC accepted the definition of customers entitled to AB 1X-29 meters as those customers whose average demand over the course of a year exceeds 200 kW per day.  

Complainants argue that five of the eight Non-TOU Complainants qualified for AB 1X-29 meters and should have been placed on TOU rate schedules because their electricity demand exceeded 200 kW during the hulling season, which runs from approximately August through December.  (Kerkorian dec., paragraph 17.)  Complainants state that three of the eight Non-TOU Complainants easily satisfy the standard of demand exceeding 200 kW during three of the preceding 12 months and should have received AB 1X-29 meters and placed on TOU rate schedules,
 and that the remaining two Non-TOU Complainants had demands exceeding 200 kW at least once.  However, the evidence presented fails to show that any of these Non-TOU Complainants had a demand for electricity exceeding 200 kW on the average over the course of a year during the time within which the AB 1X‑29 metering program was in effect.
 
  Therefore, Complainants have failed to demonstrate that these five Non-TOU Complainants were entitled to meters and to be placed on a TOU rate schedule pursuant to AB 1X-29.

As a result, Complainant’s argument that these five Non-TOU Complainants were entitled to be treated as TOU customers as a matter of law because they qualified for AB 1X-29 meters is without merit.

D.
Since we Grant Complainants the Relief Requested, We Need not Address Complainant’s Argument that PG&E’s AG-1 Rate Schedule was not Intended for Large Agricultural Users, Such as Almond Hullers.

Complainants argue that D.05-05-048 erred by requiring refunds for Non‑TOU Complainants to be calculated based on the difference between the non-TOU commercial rates that they previously were paying and PG&E’s non‑TOU Agricultural Tariff AG-1, because AG-1 was not designed for large users such as almond hullers.  In support of this argument, Complainants submit rate comparison data and contest various usage and charge assumptions.

In D.05-10-049, we found that similar arguments raised by Complainant were without merit, because these arguments merely challenged the way in which the Commission weighed the evidence in the record to reach a decision.  We also noted that some of Complainants’ arguments presented new evidence that was not part of the record in this proceeding and therefore could not be considered.  Nonetheless, we may consider new evidence raised in Complainant’s petition here.

However, since we find that Complainants are entitled to refunds based on the difference between the non-TOU commercial rates that they previously were paying and the TOU agricultural rates to which they were switched on other grounds, we need not address this issue regarding PG&E’s tariff design here.
Conclusion

For all of the foregoing reasons, we grant Complainant’s Petition for Modification of D.05-05-048, as follows:

“Paragraph 2 on Page 17 (beginning with “We have reviewed…”) should be deleted, and Paragraph 1 on page 18 should be modified to read as follows:

“We reject PG&E’s argument that for the purposes of calculating refunds to Complainants, Complainants on non-TOU commercial meters, who had requested service from PG&E under a TOU agricultural rate schedule in the Fall of 2003, must be rebilled on non-TOU agricultural rates.  This result would treat Complainants differently from other PG&E customers who are switched to TOU agricultural rates and would subject Complainants to unlawful discrimination under Section 453.  Complainants are entitled to refunds equal to the difference between the non-TOU commercial rates which they previously were paying and the TOU agricultural rates to which they were switched pursuant to D.05‑05‑048 for the 3‑year period preceding the date of their requests to PG&E to be switched to TOU agricultural rates.”

Ordering Paragraph 2 on page 23 should be modified to read as follows:

“PG&E shall within 90 days after the mailing of this decision refund to each complainant in this proceeding for the period beginning three years prior to the date set forth under the column labeled “Date Requested” in Exhibit B attached to the complaint herein, and ending on the date that each complainant is converted to an agricultural tariff, an amount equal to the difference between what such complainant was billed for its almond hulling/shelling activities under the commercial tariff applied by PG&E and what the customer should have been billed for its almond hulling/shelling activities under PG&E’s applicable agricultural tariff, as consistent with this decision.”
Comments on Proposed Decision

The proposed decision of the administrative law judge (ALJ) in this matter was mailed to the parties in accordance with Section 311 of the Public Utilities Code and Rule 14.2(a) of the Commission’s Rules of Practice and Procedure.  Comments were filed by PG&E on January 2, 2007.

In its comments, PG&E argues that D.05-05-048 did not err in directing PG&E to calculate refunds for non-TOU Complainants based on a non-TOU agricultural rate schedule, rather than the TOU agricultural rate schedules that non-TOU Complainants previously requested.  PG&E points out that under Section 744(c), TOU rates are intended only for those customers that shift their operations to periods of off-peak demand in order to reduce their electricity consumption during peak hours.  PG&E therefore claims that treating non-TOU Complainants, which did not previously make these adjustments, the same as other hullers formerly on TOU commercial rate schedules for the purposes of calculating their refunds would result in an unfair economic windfall to non‑TOU Complainants and subject other hullers, which have adjusted their operations to off-peak hours pursuant to TOU commercial rate schedules, to unfair prejudice and hardship in violation of Section 453.

PG&E also contends that although PG&E had a prior business practice of refunding non-TOU commercial customers that transfer to a TOU agricultural rate based on the difference between these two rates, the Commission is not legally bound by PG&E’s previous business practices, because a business practice which was reasonable at one point in time may no longer be reasonable based on new public policy considerations.  PG&E states that in D.05-05-048, the Commission adopted a new policy of refunding non-TOU commercial customers that switch to a TOU agricultural rate based on the difference between the non‑TOU commercial rate and a non-TOU agricultural rate, in order to avoid rewarding non-TOU customers for TOU, load shifting or demand response accomplishments that they did not achieve.  According to PG&E, the letters cited by Complainants, which show that PG&E has previously refunded non-TOU commercial customers that switch to a TOU agricultural rate based on the difference between these two rates, merely reflect PG&E’s former practice before the Commission’s change of policy in D.05-05-048.  PG&E further states that since the eligibility of the two customers discussed in the letters for an agricultural rate schedule was not in dispute, these customers were not similarly situated to non-TOU Complainants.

We reject PG&E’s arguments and make no changes to the decision.  

PG&E is correct that under Section 744(c), lower off-peak rates for TOU agricultural customers are intended for those customers that have shifted their electricity consumption to off-peak hours.  However, the issue here is not whether non-TOU Complainants qualified for lower off-peak rates under a TOU agricultural tariff based on their pattern of electricity consumption, but whether their refunds should be calculated differently from other similarly situated customers.  PG&E’s argument ignores the fact that if non-TOU Complainants had been placed on the TOU agricultural rate schedules for which they were found eligible in D.05-05-048 as they requested in 2003, non-TOU Complainants would have been eligible for lower off-peak rates if they had adjusted their operations to off-peak hours.  We will not penalize non-TOU Complainants by calculating their refunds differently from other non-TOU commercial customers that switch to TOU agricultural rate schedules, particularly when the parties have not had the opportunity to fully litigate whether non-TOU Complainants qualified for TOU commercial rates or whether TOU commercial rate schedules would have resulted in sufficient savings for them to justify switching their operations to off-peak hours pending the outcome of this proceeding.  

We disagree with PG&E’s argument that ordering the calculation of refunds for non-TOU Complainants based on the difference between their former non-TOU commercial rates and the TOU agricultural rates for which they were found to be qualified in D.05-05-048 discriminates against almond hullers that formerly were on TOU commercial rates by giving non-TOU Complainants an unfair advantage as to their refunds.  Under Section 453, whether discrimination has occurred or whether similarly situated customers have suffered undue prejudice or preference are questions of fact for the Commission, to be determined based on all of the relevant circumstances.
  We do not believe that calculating refunds for non-TOU Complainants in a manner consistent with our previous decisions in Air Way Gins and Producer’s Dairy, 
 as well as PG&E’s treatment of other similarly situated customers,
 gives non-TOU Complainants an unjust advantage over other hullers that were formerly on TOU commercial rate schedules or subjects other hullers formerly on TOU commercial rate schedules to undue prejudice or harm.

In addition, D.05-05-048 did not articulate a new policy regarding the calculation of refunds for PG&E customers on non-TOU commercial rate schedules that switch to TOU agricultural rate schedules.  D.05-05-048 contains no discussion of PG&E’s policy rationale that refunding customers formerly on non-TOU schedules based on the TOU rate schedules to which they are switched creates an unjust economic windfall for these customers, because they did not adjust their operations to off-peak hours and therefore would not have qualified for lower off-peak rates.  Moreover, PG&E did not raise the issue of calculating of refunds for non-TOU Complainants based on a non-TOU agricultural rate schedule in this proceeding until it filed comments on the Proposed Order of President Peevey Different from the Presiding Officer’s Decision, long after the issuance of the scoping ruling, the conclusion of the evidentiary hearing, and the filing of briefs.  We would not find it appropriate to announce a new policy on the calculation of refunds for PG&E customers in this situation without giving the parties a full and fair opportunity to present evidence and arguments on this issue.  Moreover, since a change in the manner of calculating refunds in this situation could affect a substantial number of customers, we may find it more appropriate to consider this issue in a broader proceeding with participation by a greater number of parties.

We therefore find PG&E’s arguments without merit.
Assignment of Proceeding

Michael R. Peevey is the assigned Commissioner and Myra J. Prestidge is assigned ALJ in this proceeding.

Findings of Fact

1. D.05-05-048 directed PG&E to refund Non-TOU Complainants for the difference between the non-TOU commercial rates that they previously were paying and PG&E’s non-TOU agricultural rate schedule, AG-1.

2. PG&E has a regular business practice of refunding other customers that switch from non-TOU commercial rates to TOU agricultural rates based on the difference between these two rates for a period of three years prior to customer’s formal request to switch to a TOU agricultural rate schedule.

3. There is no rational basis for treating Non-TOU Complainants differently from other similarly situated customers in the calculation of their refunds pursuant to D.05-05-048.

4. In D.05-10-049, we rejected Complainants’ arguments that since Non-TOU Complainants requested service from PG&E under Schedule AG-5 (Large TOU Agricultural Power) in Fall 2003, PG&E was required under Tariff Rule 12(B) and (C) to calculate their refunds based on the TOU agricultural rate schedule previously requested.

5. Neither AB 1X-29 nor our previous decisions defined “customers whose usage is greater than 200 kW” for the purposes of determining which customers were entitled to receive AB 1X-29 meters.

6. The contract between CEC and E-Meter Corporation for the installation of AB 1X-29 meters defined “end use customers” entitled to meters as “those customers of PG&E … that PG&E identifies as using, electric demand of 200 kW or more per Meter of electric power and energy, excluding those customers who, as of June 1, 2001, had Meters measuring their interval usage of electric power and energy installed and being read  by PG&E or is agents and contractors.”

7. The First Contract Amendment between CEC and E-Meter Corporation changed the definition of “end use customer” to “those customers of PG&E that PG&E identifies as using, on average over the course of a calendar year, more than 200 kW of electric energy and power per calendar day, excluding those customers who, as of June 1, 2001, had interval electric power and energy usage meters installed and being read by PG&E or its agents or contractors.

8. On December 19, 2001, the CEC staff sent a letter to E-Meter which stated that on December 18, 2001, CEC’s Energy Efficiency Committee had further revised the definition of “end use customer” as follows:  “a 200 kW customer is one whose maximum demand has exceeded 200 kW during three of the previous 12 billing months; maximum demand meaning the highest of all 15-minute averages for the applicable billing months.

9. The December 19, 2001 letter from the CEC staff to E-Meter Corporation was not a formal contract amendment signed by both parties.

10. The December 19, 2001 letter expressed the views of the CEC’s Energy Efficiency Committee, but may not have expressed the views of the CEC as an agency.

11. In Resolution E-3775, we denied a protest by E-meter Corporation that requested clarification of the definition of customers entitled to AB IX-29 meters to include customers whose electricity demand exceeded 200 kW in at least three consecutive months in a 12-month period, because the issues raised in E-meter’s protest exceeded the scope of the applicable advice letter.

12. Complainants failed to present adequate evidence to show that Non-TOU Complainants fell within the definition of “end use customers” as stated in the First Contract Amendment between the CEC and E-Meter Corporation.

13. In D.05-10-049, we found that Complainants’ argument that D.05‑05‑048 erroneously required PG&E to calculate Complainants’ refunds based on the non‑TOU commercial rates that Complainants had previously been charged and PG&E’s non-TOU agricultural rate A-1 because the A-1 rate was not designed for large agricultural users, such as almond hullers, without merit, because Complainants merely challenged the way in which the Commission weighed the evidence and improperly referred to new evidence that was not part of the record for this proceeding.

14. Since we find that Non-TOU Complainants are entitled to refunds based on the difference between their previous non-TOU commercial rates and the TOU agricultural rates to which they were switched on other grounds, we need not further consider Complainants’ argument that PG&E’s non-TOU agricultural tariff (A-1) is designed only for the smallest agricultural users and is not appropriate for larger agricultural users, such as Complainants.

Conclusions of Law

1. Complainants have met the procedural requirements for a petition for modification.
2. The Commission uses the petition for modification process to address new or changed facts that might affect the outcome of the decision or the Commission’s interpretation of the decision.

3. It would subject Non-TOU Complainants to unlawful discrimination under Section 453 for PG&E to calculate their refunds differently from other similarly situated customers that switch from non-TOU commercial rates to TOU agricultural rates.
4. For the purposes of the contract between the CEC and E-meter Corporation, the definition of “end use customers”entitled to AB IX-29 meters remained as stated in the First Contract Amendment between the CEC and E‑meter Corporation.

5. Since the Legislature charged the CEC with carrying out the AB IX-29 meter program and our previous decisions expressed our intent to cooperate with and assist the CEC in this program, it is appropriate for us to defer to the judgment of the CEC regarding the definition of the “end-use customers” entitled to AB IX‑29 meters for the purposes of this decision only, in the absence of any clear definition of these customers in AB IX-29.

6. Non-TOU Complainants did not qualify to receive AB 1X-29 meters and to be placed on TOU rate schedules under the terms of the contract between the CEC and E-Meter Corporation for the installation of AB 1X-29 meters.

7.  The refunds to which Complainants are entitled under D.05-05-048 should reflect the difference between the amount paid by Complainants under the commercial tariff applied by PG&E and the amount that they would have paid under the applicable TOU agricultural tariff, for a period of three years prior to the date set forth under the column labeled “Date Requested” in Exhibit B attached to the complaint in this proceeding.

8. D.05-05-048 should be modified to the extent provided herein.

9. This order should take effect immediately.

ORDER

IT IS ORDERED that:

1. The Petition for Modifications filed by Complainants in this proceeding is granted, to the extent stated below.

2. Decision (D.) 05-05-048 is modified as follows:

“Paragraph 2 on Page 17 (beginning with “We have reviewed…”) should be deleted.

“Paragraph 3 on page 17 and Paragraph 1 on page 18 should be modified to read as follows:

“We reject PG&E’s argument that for the purposes of calculating refunds to Complainants, Complainants on non‑TOU commercial meters, who had requested service from PG&E under a TOU agricultural rate schedule in the Fall of 2003, must be rebilled on non-TOU agricultural rates.  This result would treat Complainants differently from other PG&E customers who are switched to TOU agricultural rates and would subject Complainants to unlawful discrimination under Section 453.  Complainants are entitled to refunds equal to the difference between the non-TOU commercial rates which they previously were paying and the TOU agricultural rates to which they were switched pursuant to D.05‑05‑048 for the 3-year period preceding the date of their requests to PG&E to be switched to TOU agricultural rates.”

Ordering Paragraph 2 on page 23 should be modified to read as follows:

“PG&E shall within 90 days after the mailing of this decision refund to each complainant in this proceeding for the period beginning three years prior to the date set forth under the column labeled “Date Requested” in Exhibit B attached to the complaint herein, and ending on the date that each complainant is converted to an agricultural tariff, an amount equal to the difference between what such complainant was billed for its almond hulling/shelling activities under the commercial tariff applied by PG&E and what the customer should have been billed for its almond hulling/shelling activities under PG&E’s applicable agricultural tariff, as consistent with this decision.”
3. This proceeding is closed.

This order is effective today.

Dated ___________________, at San Francisco, California.

� PG&E’s applicable agricultural tariff states in pertinent part:


A customer will be served under this schedule if 70 percent or more of the energy use is for agricultural end-uses.  Agricultural end-uses include growing crops, raising livestock, pumping water for agricultural irrigation, or other uses which involve production for sale, and which do not change the form of the agricultural product.  (Emphasis added.)


� All Code references are to the Public Utilities Code, unless otherwise stated.


� However, in D.05-10-049, we noted that our decision on Complainants’ application for rehearing did not dispose of and was not intended to prejudge Complainants’ petition for modification.


� The 8 Non-TOU Complainants are Almond Tree Hulling Company, Inc., Hashem Naraghi-Bakersfield, Dairyland Huller, James R. Lewis Orchards, Inc., Vernon Paddack, Strain Orchards, LP, T. M. Duche Nut Company, Inc., and Baugher Ranch Organics.  See Exhibit (Exh.) 1 to Declaration of Michael G. Kerkorian in support of Complainant’s Petition for Modification (Kerkorian Dec.).


� Kerkorian Dec., paragraphs 10 and 11; see also Exh. 2 to Petition.


� D.02-09-020. 


� Id.


� Exh. 7, Petition.


� Exh. 9, Petition.


� Complainant has also submitted a letter dated February 15, 2005 from PG&E to Live Oak Farms, in which PG&E states that it has switched the customer’s accounts from TOU commercial rate schedule A10-S to TOU agricultural rate schedules AG-5C, AG�4B, and AG-5B, and recalculated the customer’s bills for the three years prior to the customer’s formal request for transfer to a TOU agricultural rate schedule based on the new TOU agricultural rate schedules, resulting in a credit to the customer.  Exh. 8, Petition.  Although Live Oak Farms was already on a TOU commercial rate schedule at the time of the change, this letter also demonstrates that PG&E calculated the refund owed to the customer based on the difference between the customer’s previous rate schedule and the new TOU agricultural rate schedule to which the customer was switched.


� PG&E’s Response to Petition, page 15.


� Id.


� Air Way Gins et al. v. Pacific Gas and Electric Company, C.00-01-001, D.03-04-059.


� Id.


� See D.03-04-058. 


� Id.


� Id.


� These five Non-TOU Complainants are Almond Tree Hulling, Hashem Narghi-Bakersfield, Dairyland Huller, Strain Orchards LP, and Baugher Ranch Organics.  Petition, Exh. 1.


� Our intent in requiring customers receiving upgraded meters under AB 1X-29 to choose to either participate in a demand reduction schedule or accept service under a TOU rate schedule was to ensure that the state’s $35 million investment in these meters delivered the benefit of reducing California’s energy demand, especially at times of supply shortages.  


� Dec. of Corey Mayers in support of PG&E Response to Complainant’s Petition for Modification (Mayers dec.), paragraph 4.  


� Id.


� Exh. 9, PG&E Response.


� Exh. 6, Petition.


� These three Non-TOU Complainants are Almond Tree Hulling, Hashem Naraghi-Bakersfield, and Dairyland Huller.   


� See Exh. 1, Petition.


� Moreover, all AB 1X-29 funds had been spent by June 1, 2003.  Mayers dec., paragraph 14.  As stated in Resolution E-3835, the Commission’s intent was that the installation of interval meters for customers with demands over 200 kW be limited by the funding provided by AB 1X-29.  We did not adopt a policy that the installation of meters should continue once the funding provided by AB 1X-29 had been exhausted.


� PG&E notes that two Complainants qualified for and received TOU meters under AB 1X-29 and were previously billed on the A-10 TOU rate schedule.  However, neither PG&E nor Complainants have identified these 2 Complainants.  


� 42 CRC 92, 116-17.


� In both Air Way Gins and Producer’s Dairy, we ordered refunds to be made to Complainants based on the difference between the rates that they had previously been paying and the agricultural rates for which they were found to be eligible in the decisions.


� We also reject PG&E’s argument that non-TOU Complainants are not similarly situated to the customers in the letters cited by Complainant, which show that PG&E has a regular business practice of refunding customers that switch from a non-TOU commercial rate schedule to a TOU agricultural rate schedule based on the difference between these two rates, because the eligibility of these customers for service under an agricultural tariff was not in dispute.  Here, non-TOU Complainants were found in D.05-05-048 to qualify for service under an agricultural tariff, and the question of calculating their refunds did not arise until the Commission found them eligible for agricultural rates.  Therefore, for the purpose of calculating their refunds, non-TOU Complainants are similarly situated to the customers identified in the letters cited by Complainant, because they also switched to TOU agricultural rates, after previously being served on TOU commercial rates.
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