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OPINION DENYING APPLICATION 

1. Summary

This decision denies the application of AboveNet Communications (AboveNet, formerly known as Metromedia Fiber Network Services, Inc. or MFNS) for modification of Decision (D.) 00-09-039.  

2. Background

AboveNet, a telecommunications carrier with an installed fiber optic backbone network in California, seeks to install customer connections to its backbone network via facilities that differ from those considered in prior environmental documents:  

AboveNet cannot currently serve new customers or new facility locations of existing customers without construction of additional laterals to connect these new customers and facilities to AboveNet's existing fiber network.  In most instances such customers can be served by constructing laterals and customer connections within existing rights-of-way.
  

AboveNet proposes that we authorize, without further review under the California Environmental Quality Act (CEQA), all new construction for these purposes as long as such new construction 1) is no more than five miles in length, 2) is within existing rights of way, 3) is the subject of notice to Commission staff prior to commencement of construction, 4) complies with any local CEQA requirements, and 5) is authorized only until the Commission issues a CEQA decision applicable generally in the telecommunications context.

AboveNet asserts that it is eligible for the same treatment the Commission granted another telecommunications carrier, WilTel Communications (WilTel).  The WilTel decision, D.05-07-042, as modified by D.06-01-044, held that WilTel could construct telecommunications facilities within five miles of its fiber optic backbone network without CEQA review.

AboveNet asserts that its situation is the same as WilTel's and that it is thus entitled to the same treatment.  Anything less, claims AboveNet, is discriminatory and puts AboveNet at an unfair competitive disadvantage.  AboveNet seeks relief similar (although not identical) to that granted WilTel.

3. Attorney General's Protest

The California Attorney General (AG) opposes WilTel's application.  The AG claims both that AboveNet's situation differs from WilTel's, and that the Commission should deny the application on the same grounds the AG unsuccessfully asserted when the Commission was considering the WilTel matter.  Since the AG's appeal of the Commission's WilTel decision was denied by the Court of Appeal on the merits,
 we consider here only the first argument – that AboveNet is in a different situation from WilTel and thus cannot avail itself of the WilTel relief.

4. Discussion

4.1. We Must Apply CEQA if We Render a Discretionary Decision 

Before discussing the WilTel case, we will set forth the requirements of CEQA.  CEQA requires public agencies,
 under certain conditions, to identify the significant environmental effects
 of their actions, and alternatives to these actions, and to either avoid or mitigate those significant environmental effects, 

where feasible.
  CEQA applies to government action if (1) it involves a discretionary decision of a public agency, (2) a public agency is approving an activity that may have a significant effect on the environment, and (3) it falls within the definition of a project.

By seeking approval to construct facilities not covered by previous CEQA documents/analyses, AboveNet seeks a decision over which the Commission has discretion, and CEQA requires we analyze AboveNet's proposed construction for environmental impact.

4.2. AboveNet is not Entitled to Relief Based on WilTel 
4.2.1. The WilTel Decision was not Applicable to Other Carriers

AboveNet asserts that the WilTel decision gives it the right to build new facilities without CEQA review.  In granting WilTel authority, however, we stated that “our decision concerning WilTel today is unique to WilTel and should not be read as applying to other carriers.”
  While it might be appropriate to extend the WilTel holding to identical situations, AboveNet's situation is far from identical, as we discuss below.

4.2.2. AboveNet Used the Registration Process, Unlike WilTel, and its Original NDIEC CPCN Did Not Analyze CEQA

WilTel
 and AboveNet
 did not obtain their CPCNs using the same process.  MFNS used the Commission's then in use expedited "registration" process to become a non‑dominant interexchange carrier (NDIEC).  Its enabling decision made no mention of CEQA and gave MFNS no authority to build infrastructure.
  The registration process was abbreviated and required only a decision by the Commission's Executive Director, not by the full Commission.  By contrast, WilTel did not use the registration process, but rather submitted an application for consideration by the full Commission.  The decision granting WilTel's NDIEC application was signed by the full Commission and expressly considered CEQA.

Further, as the AG points out, we have repeatedly found that AboveNet's predecessor, MFNS, violated Commission rules and practices when it applied for its CPCN using the expedited registration process.  We have held that the registration is simply not available for facilities-based projects that require CEQA review.
  Because MFNS was not eligible for the registration process that it used to obtain its CPCN in 1998, the company subsequently stopped work based on the CPCN, and the Commission imposed a stop work order.  We also held in D.04-04-068 that MFNS violated Commission Rule 17.1 by using the registration process.

4.2.3. Because of the Difference in the Way they Obtained their CPCNs, WilTel's Authority to Construct Was Unconditional, and AboveNet's Was Not

4.2.3.1. WilTel's Authority Was Not Conditional 

As we explained in D.06-01-044, WilTel's 1999 CPCN contains no express statement requiring that WilTel obtain additional Commission review and authority prior to constructing new projects.  

Pursuant to section 1001, therefore, WilTel is authorized to expand its facilities without further Commission review. Furthermore, there is no other law or rule that would require WilTel to return for Commission approval in order to expand its facilities. . . .  Because no discretionary approval of WilTel’s extension construction is required, this construction is not a discretionary project, and it is therefore not subject to the CEQA environmental review requirements.  (Pub. Resources Code, § 21080 (a).)"
  

Further, we never subsequently required WilTel to return to the Commission to apply for permission to install customer connections.  As we show below, this is not the case for AboveNet.

4.2.3.2. AboveNet/MFNS' Authority Was Conditional

In contrast to WilTel, AboveNet did not properly obtain authority to engage in construction until September 2000, when the Commission issued the decision, D.00-09-039, which AboveNet now wants to modify.  As noted above, nothing in AboveNet/MFNS' original registration decision by the Commission's Executive Director gave AboveNet any right to build specific facilities or analyzed its request under CEQA.  

By September 2000, the Commission had already begun to require carriers to submit project-specific environmental review for new facilities.  In furtherance of that requirement, in 2000, we approved AboveNet's application to resume work on two specific fiber optic cable projects that were described and analyzed in a two-volume environmental assessment, but did not allow future construction without CEQA review.  

In the future, MFNS will construct and install fiber optic loops connecting the fiber optic backbone we approve in this decision to individual customer premises.  It does not seek approval of such construction in this Application, but requests that the Commission adopt a process for approving minor construction so that FMNS is not required to file a formal application each time it must construct distribution loops.  Because we do not now know the extent of construction FMNS will seek to engage in, we decline to adopt such a process at this time.  If, when MFNS seeks Commission approval to install local loop facilities, an abbreviated approval process appears consistent with environmental protection, we will revisit MFNS' request.
  

Thus, AboveNet's situation differs from WilTel's in a key manner:  AboveNet faces a discretionary decision in seeking to construct further facilities, while WilTel did not.  As the AG points out, "It simply cannot be said of the decision that AboveNet seeks to amend – as the Commission said about the WilTel decision – that 'we find no restrictions on [the carrier's] future ability to construct.'"
  Because only the need for a discretionary decision triggers CEQA, the difference between AboveNet and WilTel is critical.  

5. Allegations of Discrimination Do Not Exempt Us from Enforcing CEQA

We are sympathetic to AboveNet's situation, and are attempting in a rulemaking (R.06-10-006) to set fair rules for the applicability of CEQA across the telecommunications industry.  However, AboveNet's allegations of discrimination, even if they were meritorious, would not allow us to ignore CEQA where faced with a discretionary decision.  The reason different carriers have received different treatment historically turns on whether we are called on to make a discretionary decision.  Once a carrier has an unconditional CPCN, as we explain in R.06-10-066, it no longer must return to the Commission for further authority, so CEQA is not triggered.  By contrast, a carrier requiring a discretionary decision triggers CEQA when it seeks that decision.

We plan to devise rules applicable across the industry in R.06-10-066.  In the meantime, however, we cannot circumvent CEQA given that we expressly conditioned AboveNet's future right of construction on its obtaining individualized approval in D.00-09-039.

6. Categorization and Need for Hearings

In Resolution ALJ 176-3174 dated June 15, 2006, the Commission preliminarily categorized this application as ratesetting, and preliminarily determined that hearings were not necessary.  No protests have been received.  Given status public hearings is not necessary and it is not necessary to alter the preliminary determinations made in Resolution ALJ 176-3174. 

7. Comments on Proposed Decision

The proposed decision of the Administrative Law Judge (ALJ) in this matter was mailed to the parties in accordance with Section 311 of the Public Utilities Code and Rule 14.2(a) of the Commission’s Rules of Practice and Procedure.  AboveNet filed comments on May 7, 2007.  None of the comments cause us to change the outcome of the ALJ's proposed decision (PD), but we discuss the comments below.  AboveNet's comments ignore the many times the Commission instructed the company to return to the Commission if it wished to engage in construction of the type it proposes here.  

AboveNet erroneously claims D.98-07-108 gave it permission to construct facilities.  This is untrue, as the following quotations from D.00-09-039 make abundantly clear:

MFNS was under the mistaken impression that the CPCN authority issued to it in 1998 allowed it to construct the Project without further CEQA review.  When it realized this was not the case, it stopped work on the Project pending the outcome of the CEQA review we approve here.

The assigned [ALJ] shall consider whether a fine or other sanction should be imposed on [MFNS] and its officers for commencing work without appropriate authority and in violation of the law.  The ALJ shall issue a ruling commencing a second phase of this proceeding to consider such matters.  Ordering paragraph 9 (emphasis added).

Just because we gave MFNS/AboveNet "facilities-based" authority does not mean it was allowed to construct a full-blown fiber optic network.  We made clear in D.01-05-023 that our grant of similar "facilities-based" authority to MFNS to operate as a competitive local exchange carrier did not mean we were allowing the construction of significant infrastructure:  

Since Applicant states that it will not be constructing any facilities for the purpose of providing local exchange services, except for equipment to be installed in existing buildings or structures, it can be seen with certainty that there is no possibility that granting this application will have an adverse impact upon the environment.  Applicant must file for additional authority and submit to any required CEQA review before it can construct facilities.

[MFNS] is not authorized to construct facilities, except for equipment to be installed in existing buildings or structures, and shall file an application to amend its CPCN in order to construct any other facilities.  Ordering paragraph 18.
Further, we held in D.04-04-068 that MFNS was not allowed to use the registration process to authorize construction:  "The use of the registration process and MFNS's construction activity did violate Commission Rule 17.1 et seq., D.97-06-107, and Instruction 4 to the ‘registration’ form authorized in that decision."  

AboveNet also claims erroneously that D.98-07-108 contained no limit on its ability to construct facilities.  AboveNet ignores the legal maxim that silence does not convey consent.  D.98-07-108 contained no CEQA analysis at all, and AboveNet therefore did not reasonably conclude from that decision that it could construct facilities without an examination of environmental impact.  

AboveNet likens its situation erroneously to WilTel by claiming that neither AboveNet nor WilTel were required to return to the Commission for further authorization to engage in construction.  AboveNet cites no ordering paragraph from any decision in which we imposed such a requirement on WilTel.  By contrast, as the PD states and the following MFNS/AboveNet decisions make clear, the Commission directed AboveNet to return to the Commission for further discretionary decisions:

In the future, MFNS will construct and install fiber optic loops connecting the fiber optic backbone we approve in this decision to individual customer premises.  It does not seek approval of such construction in this Application, but requests that the Commission adopt a process for approving minor construction so that MFNS is not required to file a formal application each time it must construct distribution loops.  Because we do not now know the extent of construction MFNS will seek to engage in, we decline to adopt such a process at this time.  If, when MFNS seeks Commission approval to install local loop facilities, an abbreviated approval process appears consistent with environmental protection, we will revisit MFNS' request.  D.00-09-039.

[MFNS] needs further approval and CEQA evaluation for 80 modifications to the Project.  These modifications consists of laterals, customer connects, and POP tie-ins.  D.01-05-056, finding of fact 2.

[MFNS] needs further approval and CEQA evaluation for 90 additional modifications to the Project.  These modifications consist of laterals and customer connects.  D.01-09-018, finding of fact 3.
AboveNet claims that because we did not "suspend, revoke, or otherwise invalidate the authority" we granted it, it was justified in constructing infrastructure without CEQA review.  Our many decisions holding that such review was required belie this point.  If AboveNet is claiming our only remedy is to revoke operating authority when we find a violation of law or other rules, it fails to cite precedent mandating this draconian result in all cases, and we suspect it would have vigorously fought such a result if we had imposed it.  

8. Assignment of Proceeding

Michael R. Peevey is the assigned Commissioner and Sarah R. Thomas is the assigned ALJ in this proceeding.

Findings of Fact

1. AboveNet seeks to amend its CPCN to allow it to construct certain new projects, on an interim basis, without obtaining prior Commission approval.

2. Different telecommunications carriers’ CPCNs contain different provisions concerning Commission review of further utility construction. 

3. The predecessors of AboveNet and WilTel obtained CPCNs under different circumstances.

4. WilTel’s CPCN, issued in D.99-05-022 and D.99-10-062, does not contain any limitations or restrictions on WilTel’s authority to construct extensions of its facilities. 

5. AboveNet 's CPCN, issued in D.98-07-108 did not address AboveNet's right to construct its network or consider CEQA.

6. MFNS was not authorized to use the registration process for a facilities-based system.

7. The first decision relevant to AboveNet's construction as an NDIEC that addressed CEQA was D.00-09-039.

8. D.00-09-039 conditioned AboveNet's right to construct future customer connections.

9. A hearing is not required.

Conclusions of Law

1. CEQA review requirements are not triggered unless the Commission issues a discretionary decision concerning whether to approve a project.

2. CEQA review requirements are triggered in AboveNet's situation because D.00-09-039 required a discretionary Commission decision on future customer connections.  

3. AboveNet's application should be denied.

ORDER

IT IS ORDERED that:

1. The Application of AboveNet Communications, Inc. (AboveNet) for Modification of Decision 00-09-039 is denied.
2. If the Commission adopts requirements in its pending rulemaking under the California Environmental Quality Act (CEQA), Rulemaking (R.) 06-10-006 (or successor proceeding), that allow AboveNet to engage in the construction it seeks in this application, the decision in R.06-10-006 (or successor proceeding) shall supersede this decision.  
3. This decision is without prejudice to AboveNet's right to seek individualized review under CEQA for customer connections to its fiber optic network.
4. Application 06-05-029 is closed.
This order is effective today.
Dated ____________________, at San Francisco, California.









































































� Application at 2.


� Id. at 15.


� The key difference in relief sought is that while WilTel was allowed to engage in construction within five miles of its backbone, AboveNet asserts that there is no "good ground for limiting the authority to construct facilities within existing rights-of-way to a particular distance."  Application, filed May 25, 2006, at 16.  However, at the October 26, 2006 prehearing conference (PHC), the assigned Administrative Law Judge (ALJ) asked AboveNet whether it would agree to identical limitations to those imposed on WilTel.  In a Compliance Filing dated Nov. 16, 2006, AboveNet stated "yes" in answer to the question "Whether AboveNet would be willing to accept the same conditions on its [Certificate of Public Convenience and Necessity] CPCN that the Commission imposed on WilTel in granting its application for modification of its CPCN." 


� People v. Pub. Util. Cmsn., Court of Appeal, First Appellate Dist., Case No. A113116, Order, Jan. 9, 2007.


�  “’Public agency’ includes any state agency, board, or commission, any county, city and county, city, regional agency, public district, redevelopment agency, or other political subdivision.”  (Pub. Res. Code, § 21063.)


�  “‘Significant effect on the environment’ means a substantial, or potentially substantial, adverse change in the environment.”  (Pub. Res. Code, § 21068.)


�  “’Feasible’ means capable of being accomplished in a successful manner within a reasonable period of time, taking into account economic, environmental, social, and technological factors.”  (Pub. Res. Code, § 21061.1.)


�  "‘Project’ means an activity which may cause either a direct physical change in the environment, or a reasonably foreseeable indirect physical change in the environment, and which is any of the following:  “(a) An activity directly undertaken by any public agency.  (b) An activity undertaken by a person which is supported, in whole or in part, through contracts, grants, subsidies, loans, or other forms of assistance from one or more public agencies.  (c) An activity that involves the issuance to a person of a lease, permit, license, certificate, or other entitlement for use by one or more public agencies.”  (Pub. Res. Code, § 21065.)


� D.05-07-042, mimeo., p. 2, as modified by D.06-01-044.


� Wiltel’s predecessor in interest is Williams Communications LLC.


� AboveNet’s predecessor in interest is Metromedia Fiber Network Services (MFNS).  We refer to MFNS and AboveNet interchangeably.


� D.98-07-108, 1998 Cal. PUC LEXIS 890.


� D.97-06-107, 1997 WL 448689, p. *4 ("facilities-based carriers which require CEQA review for the facilities may not use this [registration] process").


� Id., mimeo., p. 3. 


� D.00-09-039, 2000 Cal. PUC LEXIS 711, 2000 WL 1687819, p. *6 (emphasis added).


� Attorney General's Opposition to AboveNet's Application for Modification of D.00-09-039, at 5. 


� See also D.01-05-056, Conclusion of Law 2:  “We do not adopt an abbreviated ‘tiering’ process for approving future Project modifications at this time.”
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