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OPINION ADDRESSING APPLICATION AND DENYING MOTION FOR ADOPTION OF SETTLEMENT

SUMMARY

This decision resolves the application of Pacific Gas and Electric Company (PG&E) for approval of its proposal to develop confidential plans for purchasing hedging and other financial instruments that concern its core gas supplies.  We reject a settlement filed by PG&E, The Utility Reform Network (TURN), the Division of Ratepayer Advocates (DRA) and Aglet Consumer Alliance (Aglet).  This decision also denies PG&E’s application and finds that, if it seeks authority to purchase hedging instruments without any liability, it should file a separate application with a specific plan for our approval.

BACKGROUND

PG&E filed this application in May 2006 seeking approval of a program that would permit PG&E to recover the cost of gas hedging in rates.  PG&E proposes to recover the costs dollar-for-dollar without including the costs in its Core Procurement Incentive Mechanism (CPIM) and without being subject to retroactive reasonableness review.  PG&E’s application does not present a specific plan for hedging but seeks approval of an annual process for receiving that authority.  The Commission has already approved PG&E’s proposals for purchasing hedging instruments during the 2005-06 and the 2006-07 winter seasons in Decision (D.) 05-10-015 and D.06-08-027.  These orders encouraged PG&E to purchase hedging instruments and approved confidential treatment of its purchasing plans.  The effect of these decisions was to provide considerable latitude for PG&E to spend ratepayer funds with the goal of protecting utility gas rates from increases due to price spikes in wholesale gas markets.

The subject application seeks authority to purchase gas hedges for seven years following a pre-approval of its annual plan by way of an annual expedited advice letter process.  PG&E’s proposal would permit it to spend unspecified ratepayer funds on hedging instruments.  Ratepayers would assume all costs of these purchases and receive all of the benefits in terms of stable rates.  That is, these purchases would be accounted for outside the CPIM, which imposes some risk on and provides some rewards to PG&E depending on whether PG&E gas purchases are more or less expensive than a market-based benchmark.  In these elements, this application is similar to PG&E’s proposals adopted in D.05-10-015 and D.06-08-027.  PG&E’s proposal in this application differs from those past proposals, however, because it anticipates a collaborative review process with non-utility parties to agree to an annual hedging purchasing plan and forego an application process in favor of an expedited advice letter process.  

DRA filed a protest to PG&E’s application.  The Commission subsequently held a prehearing conference at which several parties stated their intent to participate in the proceeding to address concerns they have regarding PG&E’s proposal.  The Commission issued a scoping memo and ruling on August 30, 2006.  

The Commission preliminarily determined this matter to be Ratesetting and that it would require hearings.  This order confirms those determinations.

PG&E, DRA, TURN and Aglet subsequently engaged in settlement discussions and filed a motion to adopt a settlement on December 20, 2006.  Lodi Gas Storage, Inc. (LGS) opposes the settlement, as does the School Project for Utility Rate Reduction and ABAG Public-Owned Energy Resources (jointly, SPURR).  The Commission held an evidentiary hearing on February 14, 2007 at which SPURR and LGS cross-examined a panel of witnesses who signed the settlement.  The Administrative Law Judge (ALJ) determined that portions of the settlement are confidential and entered them into the record of the proceeding under seal. 

The parties filed opening briefs on March 9, 2007.  The brief filed jointly by the settling parties included an appendix titled “Report by Dr. Charles R. Plott,” which was submitted by Southern California Edison Company in R.01-10-024.  This appendage to the brief is extra-record evidence that addresses matters of substantial controversy in this proceeding.  It should not have been filed and its contents are stricken and not considered part of the record in this proceeding. The parties filed reply briefs on March 19, 2007, at which time the matter was submitted.

SCOPE OF PROCEEDING

In the scoping memo, the assigned Commissioner stated that the scope of this proceeding would include all issues raised by PG&E’s application, including how the proposal might affect or be affected by other regulatory decisions the Commission may wish to make regarding energy procurement.  The scope did not include broader issues relating to alternatives to hedging, such as the utility’s purchase of gas through long-term contracts.  The parties could, however, address how adopting PG&E’s proposal might affect such options as the use of long-term contracts.  Other topics that are appropriate for consideration in this proceeding include:

· The benefits to ratepayers of a long-term hedging program;   

· The annual amount that PG&E should be authorized to spend and recover from its ratepayers for a multi-year hedging program;

· The amount of gas demand that should be hedged on a long-term basis; 

· Whether the Commission should conduct ex-post reviews of hedging activities and the applicable sanctions; 

· How PG&E’s shareholders and ratepayers should share the costs and benefits of a long-term hedging program;

· Whether hedging core gas demand on a long-term basis is or is not compatible with PG&E’s CPIM;

· Whether PG&E’s current CPIM should be modified to encourage optimal amounts of hedging;

· The types of financial hedging products that are appropriate for a long-term hedging program;

· How to assure PG&E’s long-term hedging program is cost-effective and will produce just and reasonable rates for its ratepayers; 

· Whether the Commission should adopt standards concerning the creditworthiness of the counterparties from whom PG&E will purchase its financial hedges; 

· Whether PG&E should be allowed to account for hedging costs both within and outside its CPIM;  

· How the costs of a long-term hedging program can be recovered from PG&E’s ratepayers; and

· Whether PG&E’s long-term hedging plans should be confidential.

At the evidentiary hearing, the ALJ inquired of the settling parties as to whether the Commission could lawfully modify the CPIM with the notice it had provided.  The scoping memo includes this issue as one that may be addressed in this application.  Additionally, PG&E served the application on the parties to R.04-01-025, which includes virtually every party involved in Commission regulation of natural gas utilities.  Pursuant to Public Utilities Code Section 1708, notice and opportunity to be heard has been provided and, for these reasons, the Commission may lawfully modify the CPIM as the parties propose here.

SETTLEMENT TERMS

The settlement proposes the following resolution of issues:

Long Term Core Hedge Program.  Financial hedges would be undertaken on a rolling three-year basis; thus, the settlement would authorize hedging through the winter of 2014-2015.  At PG&E’s discretion, gains and losses associated with hedging purchases would need to be accounted for in the CPIM although in separate accounts for which core ratepayers would be fully liable.  Energy Division would have authority to pre-approve an Annual Plan every year by way of an expedited advice letter.  The Annual Plan would not be public and would be submitted confidentially.  The Energy Division would conduct compliance reviews at the beginning and end of the hedge season, but there would not be a retroactive reasonableness review.  This process would be authorized through the winter of 2012-2013 unless PG&E files for authority to retain the program by June 30, 2011 and the Commission approves it by March 31, 2012. 

The settlement would also create a “Core Hedging Advisory Group” comprised of PG&E, DRA, Aglet and TURN.  The advisory group would meet quarterly to confer about the Annual Plans and related hedging operations.  PG&E’s annual plan would be filed with the Commission following consultation with the advisory group.  It would oversee a market assessment study to determine the risk preferences of PG&E’s core procurement customers, which PG&E’s ratepayers would fund.  Aglet’s and TURN’s work in the advisory group would be eligible for intervenor compensation. 

Modifications to the CPIM.  The settlement would also modify the CPIM, which rewards PG&E when its gas purchases are less costly than a market benchmark, and penalizes PG&E when its gas purchase are more expensive than the benchmark.  The settlement would modify the CPIM to provide that PG&E may account for any and all hedging activities outside the CPIM, although it may continue to account for some within the CPIM at its discretion.  

The settlement would modify the CPIM to provide slightly more benefits to ratepayers in the event that PG&E purchases gas for less than the lower range of the tolerance band.  This would be accomplished by assigning a 20% share of savings to shareholders and 80% to ratepayers.  Currently, the CPIM assigns 25% of savings to shareholders and 75% to ratepayers.  The CPIM would be modified in other ways that DRA believes represent a reasonable “re-adjustment of the balance between shareholder and customer benefits,” as follows:

· The current 2.5 Bcf of unsequenced storage withdrawal adjustment would be eliminated, that is, re-included proportionately in the storage withdrawal sequence;

· A firm block of 100 Mdth from the San Juan basin and 100 Mdth from AECO will be the first gas sequenced;

· Five percent of the savings from full tariff rates on any pipeline or storage contracts negotiated on behalf of core customers would offset CPIM gas costs;

· Daily swing purchases currently valued in the benchmark calculation using the NGI daily Topock index will be switched to the NGI daily PG&E Citygate index; and

· If storage is acquired via the Incremental Storage Capacity Request for Offers, the daily benchmark sequence would be adjusted to accommodate the incremental storage injection and withdrawal in a manner that provides all costs and benefits to core customers. 

DRA believes these changes present tangible benefits to ratepayers.  The potential financial impact of these changes on ratepayers and shareholders is not included in the record of the proceeding.

Pipeline Capacity Provisions.  The settlement includes an agreement by DRA and TURN not to oppose certain changes that PG&E intends to make with respect to pipeline capacity holdings on behalf of PG&E’s core customers.  These proposed changes are not issues in this proceeding.

Consumer Risk Tolerance Study.  The parties propose that the Advisory Group determine whether to conduct a study that would measure utility customers’ willingness to pay to mitigate gas rate volatility.  The settlement does not specify how that decision would be made.

In their joint post-hearing brief, the settlement parties state the settlement is reasonable, consistent with the law and in the public interest.  They explain that a hedging program is needed to protect PG&E’s core gas customers from excessive winter gas bills and refer to past Commission decisions that articulate support for gas hedging programs.  The parties state that hedging is a form of insurance against price shocks.  They explain that the program should not be administered as part of the CPIM program because a “misalignment” of customer and shareholder interests would result.  That is, shareholders might benefit in the event that pricing increased and hedges offset the impact.  

The settling parties also strongly advocate for a program that is kept confidential because PG&E’s hedging strategies will be “commercially-sensitive.”  Disclosing them, according to the settling parties, would compromise the interests of ratepayers.

Most settlement terms conform to the proposal PG&E put forth in its application.  PG&E’s application does not include some of the proposals included in the settlement, namely, changing the elements of the CPIM, intervenor compensation for TURN and Aglet’s “advisory group involvement” and participation in future pipeline capacity proceedings.  Because the settlement would adopt the essential elements of PG&E’s original proposal, we address only the settlement here.  Resolution of settlement issues implicitly resolves the elements of PG&E’s original proposal.

As SDG&E and SoCalGas observe in their briefs, the terms of this settlement, and the Commission’s corresponding order, would apply only to PG&E.

PROTESTS BY LGS AND SPURR

LGS and SPURR oppose the settlement.  LGS does not oppose the utility’s plans to purchase hedging instruments but raises concerns about the terms of the settlement.  It proposes that instead of allowing PG&E to purchase hedges outside the CPIM, it should modify the CPIM in ways that provide adequate incentives for PG&E to make wise decisions about hedging and account for them within the CPIM.  It objects to what it refers to as a “Cone of Silence” under which all hedging information would be confidential and would require that hedging plans be submitted as applications rather than as expedited advice letters.  Finally, it would broaden the scope of the proposed study to include alternatives to financial hedging as protections from price spikes.

SPURR raises concerns mainly about the confidential nature of all aspects of this proceeding and future hedge purchases, as the settlement would permit them.  SPURR believes secrecy undermines public accountability for an activity for which PG&E assumes no risk.  The protections PG&E would receive from the standpoint of public relations come at a high cost to ratepayers, according to SPURR, because ratepayers will never have information about how their funds are spent.
DISCUSSION

We begin our review of these matters by stating our predisposition toward adopting an agreement that brings together interests that might normally be at odds on an issue such as this.  This Commission generally supports settlements as long as they are lawful, consistent with the record and in the public interest.  The settling parties, however, have not met their burden to demonstrate these criteria.  Specifically, we are concerned that the process envisioned by the settlement may not provide adequate protections on behalf of the ratepayers who would fund PG&E’s hedging investments.

We explain our reasoning for our rejection of the settlement below.

The Settlement anticipates procedures that do not provide adequate protections to ratepayers. 
The settlement proposes an inadequate procedure for the review and approval of the annual plans.  The settlement anticipates that PG&E would present each annual plan by way of a confidential advice letter.  Review of the plan would be expedited to allow only 10 days for protests.  Although the settlement does not specify how the Commission would treat such protests, the settlement provides that the annual plan would become effective by way of Energy Division “letter or resolution.”  Once approved, the Commission could not conduct a reasonableness review of PG&E’s investment strategy or practices.  The settlement also permits PG&E to increase its annual hedging budget by any amount using this same expedited procedure when PG&E determines that events justify additional spending. 

This Commission is charged with the responsibility to regulate the rates of the state’s investor-owned energy utilities.  In order to accomplish that responsibility, it normally provides for a public process that permits the exchange of information and analysis.  The process anticipated by the settlement does not permit staff or the Commission to make informed judgments, and eliminates a public process.  On the basis of the record before us, today’s order would not provide sufficient specificity for the Energy Division to determine whether PG&E’s proposal is reasonable on behalf of ratepayers and would require the Commission to make that determination on an expedited basis without a public process.  The settlement provides virtually no details of the investment strategy PG&E would undertake every year.  With regard to the annual spending plan, the settlement refers only to an annual expenditure ceiling, the types of investments that are authorized, and the percentage of the utility’s gas demand that might be subject to hedging.  The settlement does not describe the types of information PG&E would have to provide as part of the annual plan.  It would also permit PG&E to use the expedited advice letter process for authority to spend unspecified amounts where PG&E believes it needs more than the funds for which it seeks authorization here.  This advice letter would be confidential to all except members of the advisory group, which would not permit an opportunity for public review of the proposed annual plan.  
The Commission has established what we have called “Procurement Review Groups” and “Peer Review Groups” (PRG) for the development of the utilities’ energy procurement and energy efficiency portfolios.  Like the advisory groups proposed here, the PRGs include members that represent consumers, are designed as forums for a collaborative process between a variety of interests, and are involved in the utilities’ decision-making about how best to invest ratepayer funds.  They differ from the advisory group proposed by the settlement, however, in significant ways.  The members of PRGs work on energy matters on which they have substantial expertise.  The proposed membership of the hedging advisory group appears to have no subject matter expertise in the area of hedging markets.  The procurement and energy efficiency PRGs are guided by Commission decisions that describe Commission expectations, establish budgets and set forth detailed policy in the relevant subject matter areas.  This decision would provide no such guidance if it adopts the settlement.  Instead, PG&E would have substantial latitude to invest in hedging instruments in unspecified amounts and with no conditions or policy imposed by the Commission in this decision.

The parties do not justify the procedural steps set forth in the settlement.  Although we appreciate and share the parties’ interest in avoiding a protracted application process, the benefits of administrative expediency must be considered in light of the broader interests at stake.  Here, the settlement would eliminate a reasonable opportunity for public review – both prospective and retroactive – of a plan to spend many millions of ratepayer funds in potentially risky investments.  The settlement would require Energy Division staff to make difficult judgments in short order and without any meaningful guidance from the Commission about what might constitute a reasonable spending plan.  

We presume the parties believe their collaborative work on the annual plan would serve as a reasonable substitute for normal Commission oversight and a process that conforms to Commission rules.  This collaborative process would be achieved by the Commission “authorizing the establishment” of an advisory group comprised of PG&E and consumer organizations.  Although this advisory group would have “no decision-making authority,” its purpose would be to “advise PG&E regarding design and implementation of PG&E’s portfolio hedging program on behalf of core gas customers.”   

As we have discussed in the context of Commission staff work, the Commission may not delegate its statutory responsibilities or authority to any person or organization.  The advisory group can therefore have no authority over ratemaking matters that would otherwise require a Commission order.  Because neither PG&E’s application nor the settlement describe the content of the annual plans proposed for advice letter treatment, the approval of an annual plan would require a Commission order.  The advisory group therefore can lawfully have no role in approving PG&E’s annual hedging plan.  Although the settlement does not explicitly authorize a delegation of authority to the members of the advisory group, the advisory group’s exclusive access to relevant information, coupled with the confidential, expedited nature of the proposed process, establishes an effective delegation of authority to the advisory group.  

In sum, we cannot give up our oversight of PG&E’s annual expenditure of large sums of ratepayer money in favor of either third party oversight or a cursory staff review process that departs from our statutory requirements and our own General Order. 

The creation of the advisory group does not require the Commission’s approval. 

The advisory group proposed by the settlement would be comprised of TURN, DRA and Aglet and only those other participants that PG&E selected.  The stated purpose of the group is to “advise” PG&E about its annual hedging plans.  Nothing in this record, however, explains how identified consumer advocates are qualified to provide advice about purchasing strategies in highly sophisticated financial markets.  DRA and the settlement parties object to the proposed decision’s concerns regarding their lack of expertise, observing that their members have many years of experience in natural gas markets and regulation.  We understand that they do have such expertise and we rely on it in many forums.  Nothing in the record of this proceeding, however, suggests members of Aglet, TURN or DRA have expertise in risky gas hedging markets that would justify their exclusive oversight of the expenditure of many millions of dollars where PG&E is subject to no other ratemaking incentives or meaningful regulatory oversight.  Under the circumstances, this Commission would be unwise to sanction such an arrangement if that were to impute even informal authority on this advisory group. 

In any event, the creation of an advisory group does not require our approval.  If PG&E wishes to promote a collaborative working relationship with consumer advocates, we applaud its efforts.  Indeed, we believe PG&E already has adequate incentive to work with consumer advocates before filing proposals that may be complex or controversial.  Where some accommodation cannot be reached, we continue to encourage intervenors to raise their concerns in formal proceedings.

Moreover, even if we approved this advisory group approach, we must adhere to the statutory requirements regarding intervenor compensation.  The settlement appears to provide that TURN and Aglet would automatically receive compensation for their participation in the advisory group.  The settlement states that the Commission should find “that participation in the Advisory Group makes a significant contribution to effective implementation of the Commission’s decision.”  Section 1801 et seq. governs the Commission’s intervenor compensation program.  The statute requires that an intervenor demonstrate a “significant contribution” to a Commission “order or decision.”  The Commission has consistently interpreted the statute liberally to encourage participation in Commission proceedings.  Parties must nevertheless demonstrate that their participation meets the requirements of the statute in order to qualify for compensation.

For all of these reasons, we find no justification for our approval of an advisory group to oversee PG&E’s hedging investments. 
The record of the proceeding does not justify the expenditure of ratepayer funds on hedging instruments compared to other ways to protect ratepayers against price spikes. 

PG&E and the settling parties rely almost entirely on the Commission’s past decisions to justify their proposal to give PG&E annual spending authority in hedging markets, plus unspecified additional funds to be determined by PG&E, as well as exposing PG&E’s ratepayers to unspecified risks in swaps markets.  Recent Commission decisions have, in fact, authorized PG&E to spend large sums on hedging strategies designed to stabilize PG&E’s gas rates.  However, on the basis of PG&E’s experience and in light of the risks inherent in hedging markets, we are not convinced that hedging investments are among the best ways to protect ratepayers from price spikes.  

Hedging markets for natural gas are not designed for utilities to purchase as “insurance” against natural gas price spikes.  They are highly speculative financial instruments that are normally combined with a complex and diverse portfolio of other types of investments.  Because PG&E does not suggest that it will invest in a portfolio that would mitigate the risks of hedging investments, PG&E’s reliance on hedging investments to temper natural gas prices may be inherently riskier than other purchasing strategies. 

Hedging can be a risky investment for even the most sophisticated investors.  For example, Amaranth, one of the largest and most sophisticated investors in natural gas hedging markets, lost $6 billion in 2006.  Although we, of course, have no information about how PG&E’s investment strategies would compare to Amaranth’s, Amaranth’s losses suggest the risk and volatility in gas hedging markets that even the most sophisticated investors face.  In this context, we are not convinced that an advisory group comprised of utility consumer advocates is, in DRA’s words, “necessary to provide a check and balance of PG&E’s hedging program.”  Indeed, the question is not whether the advisory group is necessary, but whether it is sufficient.  The record of the proceeding does not adequately explain how the participation of consumer advocates mitigates the risks of designing and implementing a hedging program.

Although an exploration of alternatives to hedging is outside the scope of the proceeding, PG&E may mitigate the impacts and risks of market price increases in several ways.  The most obvious of these are gas storage, long term gas contracts and the use of balancing accounts to levelize ratepayers’ liability for changing prices in gas markets.  None of these options are without costs or risks.  However, they have been commonly used as ways to mitigate price shocks and do not present the risks of hedging investments.  

We have previously granted PG&E authority to spend substantial sums for gas hedging activities.  For example, D.06-11-006 authorized PG&E to issue $500 million of additional short-term debt to finance margin calls on gas hedges.  That same decision also noted that margin calls on PG&E’s gas hedges could exceed $900 million.
  As LGS observes, the Commission has not previously authorized a utility hedging program for a seven-year period.  While we agree that hedging investments may be logical in some circumstances as part of a comprehensive strategy to manage PG&E’s gas portfolio, we are not prepared to provide PG&E with advance approval to spend very large sums on hedges if it is unwilling to assume any of the risk or submit to any meaningful regulatory oversight.  

The parties do not justify a confidential procedure in this case.

PG&E has made a plausible argument for confidentiality in the case of specific plans for hedging investments.  As the Commission has recognized in recent years, if PG&E’s hedging plans were to be disclosed, the disclosure may compromise its negotiating leverage.  Here, however, the settlement would treat as confidential seven years worth of information about how PG&E would and did spend large sums of money, plus losses that could occur with the use of “swaps” plus unspecified additional funds, at PG&E’s discretion.  Under the terms of the settlement, this confidential treatment would be permitted in a process that would be unjustifiably expedited and not subject to a full evaluation by the Commission.  We agree with SPURR that the Commission must balance confidentiality with the interests of ratepayers.  In the case of the settlement, confidentiality would be combined with a regulatory approach that shields PG&E from any risk or accountability, both from the public and the Commission.  Confidentiality under these circumstances would not be justified.

The Commission will not approve a private agreement not to participate in a Commission proceeding.

The settlement includes an agreement by the consumer groups to forbear from opposing a future and unspecified proposal by PG&E to purchase pipeline capacity.  Issues related to pipeline capacity are outside the scope of this proceeding.  As a matter of public policy, this Commission will not approve a party’s agreement to waive its legal right to participate in a future Commission proceeding or any agreement that would stifle public debate on the merits of regulatory issues.  

Conclusion

This decision denies the settling parties’ motion to approve the settlement filed in this proceeding.  While investments in hedging instruments may be sensible as part of a comprehensive strategy to manage PG&E’s gas portfolio, the settlement terms in combination fail to provide any meaningful protection for ratepayers from the risks of highly speculative investments in hedging markets.  The settlement proposes that staff and private parties oversee the expenditure of large sums of money for hedging instruments over seven years.  Details about how these funds would be spent would not be specified by the Commission in this proceeding, would not be disclosed to the public and would not be subject to any meaningful regulatory review or shareholder incentive.  The parties who propose to assume oversight responsibility for these expenditures – DRA, TURN and Aglet – have no apparent expertise in managing investments in highly sophisticated financial markets.  The proposal to give PG&E and advisory group members authority to determine the investment of unlimited funds in risky financial markets and without any regulatory oversight is unsupported by the record of the proceeding and may represent an unlawful delegation of authority.  We are particularly concerned about the regime the parties ask us to establish in light of the fact that PG&E in the past two years has spent a significant amount of ratepayer money on hedging products for which ratepayers have realized no benefit.

This proposal might also lock in seven years of a risky gas ratemaking policy during a time when we may wish to reconsider natural gas ratemaking policies, as we suggested in D.05-10-015.  As Coral observes, we adopted the GCIM years before the dramatic increases in gas prices and the volatility in natural gas markets that have occurred in recent years.  The GCIM tracks short term gas prices and the utilities consequently purchase short term gas supplies almost exclusively.  Just as the gas utilities may have little incentive to purchase gas hedges within the GCIM, the similarly have no incentive to sign long term supply contracts or diversify their supply portfolios in other ways that may benefit ratepayers.  Rather than adopting a long term hedging program in isolation, we prefer to consider it in light of these broader concerns and in the context of other options to protect ratepayers from short term or longer term price shocks or lapses in supply reliability. 
Finally, in deference to good public policy, we will not approve a private agreement between a utility and third parties to forebear from participating in a Commission proceeding whose subjects are outside the scope of this proceeding.

We invite PG&E to file an annual application for approval of a specific hedging plan.  In the meantime, we reject the settlement and all elements of PG&E’s original proposal.

COMMENTS ON PROPOSED DECISION

The proposed decision of the Administrative Law Judge in this matter was mailed to the parties in accordance with Section 311 of the Public Utilities Code and Rule 14.2(a) of the Commission’s Rules of Practice and Procedure.  Comments were filed on (date), and reply comments were filed on May 25, 2007 by the settlement parties (jointly), DRA, Coral, and SPURR/ABAG (date) by (names).  On June 4, 2007, PG&E and Coral filed reply comments.  This order makes minor changes in response to those comments.  
ASSIGNMENT OF PROCEEDING

President Michael R. Peevey is the assigned Commissioner in this proceeding and ALJ Kim Malcolm is the presiding officer.

FINDINGS OF FACT

1. The settlement would establish a pre-approval process for PG&E gas hedging plans that would provide a 10-day comment period on documents that would not be available to the public. 

2. The record in this proceeding would not permit the Commission to issue an order with sufficient specificity about future hedging plans such that the Energy Division need only determine that the proposed action is within the scope of what has already been authorized by the Commission.

3. Approval of a plan for spending a substantial amount of ratepayer money on hedging instruments is not a ministerial act since this decision cannot specify the specific parameters of the plan.

4. The record does not provide evidence that identified consumer advocates have any expertise that would make them qualified to advise PG&E on the design and implementation of a portfolio hedging program on behalf of core gas customers.

5. Hedging instruments are inherently risky investments.  

6. PG&E spent a substantial amount of ratepayer money between 2005 and 2007 for hedging instruments, which has produced no benefits for ratepayers.

7. Issues relating to pipeline capacity and future undocketed proceedings are outside the scope of this proceeding.  

CONCLUSIONS OF LAW

1. General Order 96-B permits Energy Division to approve advice letters where those decisions are ministerial in nature, and where a Commission order has provided sufficient specificity that the Energy Division need only determine that the proposed action is within the scope of what has already been authorized.

2. Although the Commission staff must often use discretion and the application of judgment in its work to support Commission regulation, the Commission may not delegate its authority or its responsibilities to its staff or third parties.

3. The settlement proposes a process for approval of annual gas hedging plans that does not conform to General Order 96-B and which the parties do not justify.

4. The Commission does not need to approve the creation of an advisory group or other collaborative procedures as proposed in the Settlement.

5. Intervenors must demonstrate that they have met the requirements of Section 1801 et seq. in order to receive compensation for their work in Commission proceedings.

6. The parties have not justified the need for a confidential, expedited procedure that relieves PG&E of any risk or accountability for its investment decisions. 

7. The settling parties have not demonstrated the reasonableness of their settlement.

8. PG&E has not demonstrated the reasonableness of the proposal originally presented in its application. 

O R D E R

IT IS ORDERED that:

1. The Motion for Approval of Settlement filed by Pacific Gas and Electric Company (PG&E), The Utility Reform Network, Division of Ratepayer Advocates and Aglet Consumer Alliance is denied.

2. In all other respects, PG&E’s application for approval of its proposed hedging program is denied.

3. Hearings were necessary in this proceeding.

4. This proceeding is closed.

5. This order is effective today.

Dated _____ at San Francisco, California.

� D.06-11-00, Finding of Fact 2, Conclusion of Law 2, and Ordering Paragraph 1.
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