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RESOLUTION

Resolution E-3769.  Addresses the requirements of San Diego Gas & Electric Company (SDG&E), Pacific Gas & Electric Company, and Southern California Edison Company to submit payments to the California Energy Commission for renewable resource funding by March 31, 2002, pursuant to Public Utilities Code Sections 381(c)(3), and (d). 

By Advice Letter 1392-E Filed by SDG&E on February 26, 2002. 

__________________________________________________________

Summary

This Resolution denies Advice Letter (AL) 1392-E filed by SDG&E on February 26, 2002.  The advice letter was filed by SDG&E to seek clarification on treatment of its pro-rata share of a $75 million payment to the California Energy Commission (CEC) to fund renewable resources.  This Resolution directs Pacific Gas and Electric Company (PG&E) and Southern California Edison Company (SCE) to submit their pro-rata shares totaling $75 million, based on proportions established in D. 97-09-117, to the CEC within four days from today’s date.

Background

On February 26, 2002, SDG&E filed AL 1392-E seeking clarification from the Commission on a potential payment of $7.7 million to the CEC to fund renewable resources, pursuant to Public Utilities Code §381(c)(3) and 381(d).

A total of $540 million was to be collected for renewable resources programs through March 31, 2002.  Pursuant to §381(c)(3), SDG&E, PG&E, and SCE have made payments to the CEC through December 31, 2001, totaling $465 million to fund renewable resources.  A residual payment of $75 million remains to be collected pursuant to §381(d).

In AL 1392-E, SDG&E asserts that it is not responsible for its pro-rata share of the residual renewables payment, because its rate freeze ended in July 1999.  SDG&E requested that if the Commission disagrees with this position that it be allowed to submit its pro-rata share of the residual payment, $7.7 million, to the CEC and record that amount in its Renewables Balancing Account. 

 On March 5, 2002, Energy Division contacted SCE and PG&E and inquired if those companies intend to submit their pro-rata shares of the remaining $75 million to the CEC by March 31, 2002.  On March 6, SCE informed Energy Division that it intends to submit its pro-rata share to the CEC by March 31.  On March 7, PG&E informed Energy Division that PG&E had not yet decided whether to send its pro-rata share to the CEC by March 31.

Notice 

Notice of AL 1392-E was made by publication in the Commission’s Daily Calendar.  SDG&E states that a copy of the Advice Letter was mailed and distributed in accordance with Section III-G of General Order 96-A. 

Protests

Comments were timely received from the CEC on March 13, 2002.  We treat the CEC’s comments as a protest on SDG&E’s advice letter.

The CEC supports “an expeditious determination regarding the exact responsibilities” of SDG&E and PG&E in payment of the residual $75 million, and requests that the Commission order those amounts to be paid to the CEC as soon as possible, and no later than March 31, 2002.

The CEC indicates its has received a letter from SCE stating that it would timely pay $36,290,322.59 to the CEC to reflect its share of the $75 million payment.  It also indicates that PG&E faxed a statement to the CEC that “appears to condition [PG&E’s] payment responsibilities of the residual $75 million on ‘sufficient headroom’ after the recovery of transition costs.”  The CEC asserts that D. 97-11-022 requires PG&E to pay its share of the residual $75 million amount “notwithstanding the availability of ‘sufficient headroom’.”

The CEC believes that “the law and the CPUC’s subsequent decisions are quite clear that SDG&E is responsible for paying their share of the remaining $75 million.”

The CEC also requests that the Commission impose interest on any amounts received from SDG&E or PG&E after March 31, 2002, at the rate of the State’s Pooled Money Investment Earning Account.

Discussion

SDG&E asserts that it is not responsible for paying a pro-rata share of the $75 million residual renewables payment, amounting to $7.7 million.  We agree with SDG&E that it is not responsible for this payment, and deny the CEC’s protest with respect to SDG&E’s responsibility for the payment.

Ordering paragraph 3 of D. 97-11-022 states:

“San Diego Gas & Electric Company, Pacific Gas and Electric Company, and Southern California Edison Company shall be responsible for a pro rata share of funding for the renewables program during the first quarter of 2002, pursuant to Public Utilities Code § 381(d). Each utility's pro rata share shall be based on the utility's contribution during the 1998-2001 period.”

Public Utilities Code §381(d) states:

“Notwithstanding any other provisions of this chapter, entities subject to the jurisdiction of the Public Utilities Commission shall extend the period for competition transition charge collection up to three months beyond its otherwise applicable termination of December 31, 2001, so as to ensure that the aggregate portion of the research, environmental, and low-income funds allocated to renewable resources shall equal five hundred forty million dollars ($ 540,000,000) and that the costs specified in paragraphs (3) ... of subdivision (c) are collected.”

D. 97-11-022 also states:

“Accordingly, if the CTC collection period extends into the first quarter of the fifth year, SDG&E is responsible for its share of the renewables residual payment.”  76 CPUC2d 447, 451 (Nov. 5, 1997)

SDG&E ended its rate freeze in July 1999, and no longer collects CTC except for those costs for which transition cost recovery is extended pursuant to Public Utilities Code §367(a)(1).  Public Utilities Code §381(c)(3) provides that the $75 million payment to be made to the CEC by March 31, 2002 “shall” be made from funds collected pursuant to §381(d).  Section 381(d), in turn, specifies that those funds are to be allocated from CTC collections, which are to be extended for three months beyond December 31, 2002.  Because SDG&E had no CTC to be extended by the statute’s terms, it does not qualify as a source of the funds specified in section 381(c)(3).  

However, because sections 381(c)(3) and (d) require that the full $75 million be allocated from CTC that was collected during the first quarter of 2002, the plain language of the statute requires that these funds come from those entities that in fact were collecting CTC during that time.  Accordingly, the $75 million must be allocated from the CTC collected by PG&E and SCE.  We conclude, therefore, that the residual payment of $75 million will be divided proportionally between PG&E and SCE.  PG&E’s portion of this payment is $34.5 million, and SCE’s portion is $40.5 million, as described herein.

Contrary to comments received from SCE and PG&E, this conclusion is consistent with D.97-11-022, which stated that SDG&E was responsible for its pro-rata share of the $75 million if its CTC extended into the first quarter of 2002.  See Proposed Policies Governing Restructuring California’s Elec. Serv. Indus. & Reforming Reg., 76 CPUC2d 447, 453 (Nov. 5, 1997).  It is also consistent with D.97-02-014, which clearly distinguished between the source of funds for the renewables program between 1998 and 2001 (the dedicated rate component specified in P.U. Code §381(a)), and the source of funds to make up for the possibility of a $75 million shortfall in 2002 (the CTC specified in section 381(d)).  See Proposed Policies Governing Restructuring California’s Elec. Serv. Indus. & Reforming Reg, 70 CPUC2d 774, 809-10 (Feb. 5, 1997); see also D.97-06-060, 72 CPUC2d 736, 762 (June 11, 1997) (“this additional $75 million . . . is to be collected through CTC during the extended 3-month period of the rate freeze, . . . [while] other costs of funding these programs . . . are collected through a separate nonbypassable surcharge”).

The other comments of PG&E and SCE to the draft resolution similarly do not provide a reason to deviate from the conclusions in the draft resolution.  In their comments, SCE and PG&E argue, first, that the draft resolution’s reasoning implies that if no utility were collecting CTC during the first three months of 2002, then there would be no source of funds to make up for a shortfall in collections in prior years.  This observation may be correct, but does nothing to belie the plain language of the statute, which clearly states that any shortfall is to be funded through CTC collection.  “In the absence of a clearly expressed legislative intention to the contrary, the language of the statute itself must ordinarily be regarded as conclusive.”  D.97-02-014, 70 CPUC2d at 799 (quoting United States v. James, 478 U.S. 597, 606 (1986)).  If the legislature had intended to guarantee that all three utilities would pay a pro-rata share of any shortfall, or that there would be no shortfall, or to authorize the collection of funds to make up such a shortfall from a source other than CTC collection during the first quarter of 2002, it easily could have done so.  It did not.

PG&E also argues that pending legislation – SB 530 – would amend section 381(d) to make clear that SDG&E is responsible for a pro-rata share of funds, by authorizing SDG&E to implement a special surcharge to fund its share.  If SB 530 is enacted, we will address the issue at that time.  Nothing in the present statute, however, authorizes the Commission or SDG&E to implement a surcharge for this purpose.

We agree with the CEC that PG&E is responsible for paying a share of the $75 million for renewable resource funding in 2002.  Neither our prior decisions nor the Public Utilities Code conditions PG&E’s payment of its share on its ability to collect transition costs by March 31, 2002.

Conclusion of Law 53 of D. 97-09-117, 75 CPUC2d 735, 776-77 (Sept. 24, 1997), sets forth a schedule of payments by PG&E, SCE, and SDG&E to the CEC’s “Public Interest Renewable Resource Technologies Fund” for the period 1998-2001, and indicates how the payments are to be proportionally allocated.  The schedule also specifies that the $75 million residual payment is to be made “[o]n or before 3/31/2002,” but does not indicate how the residual payment is to be allocated.  Therefore, we use the proportions established in D. 97-09-117 for the first $465 million.  Of the $465 million amount collected during 1998-2001, the amount allocated to PG&E and SCE together was $417 million.  PG&E’s allocation was $192 million (46 percent of total), and SCE’s allocation was $225 million (54 percent of total).

PG&E responsibility:
$75 x ( $192 / $417 ) million = $34,532,374.10

SCE responsibility:
$75 x ( $225 / $417 ) million = $40,467,625.90

We deny without prejudice the CEC’s request to impose interest at the rate of the State’s Pooled Money Investment Earning Account on any amounts received after March 31, 2002.  The CEC may make a separate pleading in the electric restructuring docket, Rulemaking (R) R.94-04-031/Investigation (I) I.94-04-032 to address the interest matter.

Comments

The draft resolution E-3769 was mailed on March 25, 2002.  The draft had a reduced comment period, with comments due on March 29, 2002.  Comments were filed by PG&E and SCE on March 29, 2002.

SCE states that D. 97-11-022 requires all three electric utilities to pay their pro rata shares of renewable funding, and that SDG&E’s obligation to pay its pro-rata share is limited neither by the Decision language (D.97-11-022, p. 16) nor the language of §381(d).  SCE interprets Conclusion of Law No. 3 in D.97-11-022 to mean “if any utility’s CTC collection period extends into 2002, each of the three utilities have an obligation to pay their pro rata share of renewables funding.” Therefore, SCE does not believe that full CTC recovery prior to the first quarter of 2002 exempts SDG&E from paying a portion of the $75 million residual amount.

SCE believes SDG&E is “attempting to re-litigate an issue already decided by the Commission” through its advice letter, which SCE believes SDG&E may not do lawfully.

SCE also believes that requiring it to pay a portion of the $7.7 million amount is “unfair and inequitable.”

PG&E believes that allocating none of the $75 million residual payment to  SDG&E is inconsistent with the intent of Public Utilities Code sections 381(c) and (d).  It affirms that the intent of AB1890 was to allocate the “full $540 million of renewables payments to the CEC (including the $75 million tail payment) among the three utilities.”  PG&E believes the Commission should approve SDG&E’s alternate request to record its pro-rata share of the $75 million to its Renewables Balancing Account.

PG&E comments that if all three utilities had completed CTC collection prior to December 31, 2001, the logic of the draft resolution would have concluded that no one has to pay the tail payment.  Instead, PG&E interprets Section 381(d) to mean that “entities subject to the jurisdiction of the Commission are responsible for the tail payment, and, to the extent that some of those entities are still in a CTC hole, the CTC collection period can be extended for them to ensure collection of their share.”

PG&E also cites proposed language in SB 530 which clarifies the source of funding for the residual payment for renewables programs in the future: 

“Notwithstanding any other provisions of this chapter, the commission may allow entities subject to its jurisdiction to extend the period for competition transition charge collection up to three months beyond its otherwise applicable termination of December 31, 2001, or to allow these entities to impose an alternative nonbypassable system benefits charge, so as to ensure that the aggregate portion of the research, environmental, and low-income funds allocated to renewable resources shall equal five hundred forty million dollars($540,000,000) and that the costs specified in paragraphs (3), (4), and (5) or subdivision (c ) are collected.” (clarifying language noted by PG&E, as underlined)

The comments have been addressed in the Discussion section of this Resolution.

Findings

1. SDG&E filed AL 1392-E on February 26, 2002 asserting that it is not responsible for a payment of $7.7 million to the CEC to fund renewable resources.

2. In AL 1392-E, SDG&E requests that if the Commission decides SDG&E is responsible for the $7.7 million that it be allowed to record the payment in its Renewables Balancing Account.

3. The CEC submitted comments on SDG&E’s AL 1392-E on March 13, 2002, requesting that the Commission determine what amounts are due from SDG&E and PG&E in order to fully fund the renewables program under AB 1890 and order the amounts to be paid no later than March 31, 2002. 

4. The CEC believes that SDG&E and PG&E should pay proportionate shares of the $75 million residual payment for renewable resources.

5. The CEC’s March 13 comments on SDG&E’s AL 1392-E should be treated as a protest on the advice letter.

6. SCE and PG&E submitted comments on the draft resolution asserting that full CTC recovery prior to the first quarter of 2002 does not exempt SDG&E from paying a portion of the $75 million residual amount, and that this amount should be allocated among all three utilities.

7. D. 97-02-014 ordered SDG&E, PG&E, and SCE to pay for renewables programs amounting to $540 million.

8. D. 97-09-117 specifies that PG&E, SCE, and SDG&E collect $465 million in the period 1998-2001 to fund renewable resources.

9. D. 97-09-117 specifies that the residual payment of $75 million, representing the difference between the full funding level of $540 million and the $465 million collected in the period 1998-2001, be paid by March 31, 2002.

10. Public Utilities Code §381(c)(3) states that the $75 million residual payment be made from funds collected pursuant to §381(d).

11. Public Utilities Code §381(d) states that the CTC collection shall be extended up to three months into 2002 to ensure the full $540 million of renewables funding.

12. D. 97-06-060 states that the $75 million is to be collected through CTC during the extended 3-month period of the rate freeze, and other costs of funding the renewables programs are collected through a separate nonbypassable surcharge.

13. D. 97-11-022 states that SDG&E is responsible for its share of the $75 million if CTC collection extends into the first three months of 2002.

14. SDG&E ended its rate freeze in July 1999 and at that time ended collection of CTC, beyond collection of on-going transition costs provided by Public Utilities Code Section 367(a)(1).

15. The CEC’s protest that SDG&E should be required to pay a share of the $75 million is denied.

16. The CEC correctly states that PG&E is required to pay a share of the $75 million.

17. The CEC’s request to impose interest at the rate of the State’s Pooled Money Investment Earning Account on any amount of the $75 million received after March 31, 2002 is denied without prejudice.

Therefore it is ordered that:

1. SDG&E’s Advice Letter 1392-E is denied.  SDG&E shall not record $7.7 million, as described in the advice letter, to its Renewables Balancing Account.

2. The $75 million residual payment is allocated to PG&E and SCE according to the formula used in this Resolution.  PG&E’s responsibility is $34,532,374.10, and SCE’s responsibility is $40,467,625.90.  The utilities will send these amounts directly to the CEC’s Public Interest Renewable Resource Technologies Fund within 4 days of today’s date.
3. The protests on Advice Letter 1392-E are resolved as described herein.
This Resolution is effective today.

I certify that the foregoing resolution was duly introduced, passed and adopted at a conference of the Public Utilities Commission of the State of California held on April 22, 2002; the following Commissioners voting favorably thereon:
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 WESLEY M. FRANKLIN







 

       Executive Director
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