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RESOLUTION

Resolution G-3298.  Pacific Gas and Electric Company (PG&E) requests CPUC authorization to offer a new category of nontariffed products and services, “Gas Transmission Telecommunications Cooperative Service” under the auspices of Affiliate Transactions Rule VII.  Denied.

By Advice Letter PG&E 2247-G Filed on June 29, 2000. 

__________________________________________________________

Summary

Pacific Gas and Electric Company (PG&E), in its Advice Letter (AL) 2247-G, requests California Public Utilities Commission (Commission) approval of nontariffed services.  PG&E proposes to offer both route planning/land information services mutual use agreements to provide compensated maintenance and repair services.    A consortium of telecommunications interests, the Office of Ratepayer Advocates (ORA), Sempra Energy (Sempra), the California Department of Transportation (CalTrans), Seren Innovations (Seren) and the City of Concord filed protests against PG&E’s AL.  The Commission finds that PG&E’s AL is not in compliance with the its Affiliate Transaction Rules and is denied.  

Background

D.97-12-088 as modified by D-98-08-035 outlines CPUC policy and rules on Affiliate Transactions (Rules). These decisions outline specific requirements utilities must follow to offer non-tarriffed services and are designed to ensure ratepayers are held harmless in such transactions.  Before the Commission can evaluate utility activities covered and specified by these rules, it needs certain information.   Specifically, Rule VII.E. outlines the procedure utilities must follow to offer new, nontariffed products and services like those proposed in this AL.  Rule VII.E.1 states,

Prior to offering a new category of nontariffed products and services…..a utility shall file an AL in compliance with the following provisions in this paragraph.  


The Advice Letter shall:

a. demonstrate compliance with these rules;

b. address the amount of utility assets dedicated to the non-utility venture in order to ensure that a given product or service does not threaten the provision of utility service, and show that the new product or service will not result in degradation of cost, quality, or reliability of tariffed goods and services;

c. demonstrate that the utility has not received competition transition charge (CTC) recovery in the Transition Cost Proceeding A.96-08-001, or other related CTC Commission proceeding, for the portion of the utility asset dedicated to the non-utility venture; and 

d. address the potential impact of the new product or service on competition in the relevant market, including but not limited to, the degree in which the relevant market is already competitive in nature and the degree to which the new category of products or service is projected to affect that market.

e. Be served on the service list of Rulemaking (R.) 97-04-011/Investigation (I.)97-04-012, as well as on any other party appropriately designated by the rules governing the Commission’s AL process.

On June 29 2000, PG&E filed AL 2247-G pursuant to Rule VII.E.  PG&E proposes nontariffed services which include information provision for telecommunications companies planning fiber optic conduit routes along the utility’s gas transmission ROW corridors.  PG&E  proposes to offer a license to use its gas transmission title documentation, maps, surveys, property drawings and other materials relating to its ROW for market priced consideration.  The utility also proposes to enter into an agreement for mutual use of the ROW corridor with third parties for construction, installation, operation, maintenance, repair, replacement, relocation, reinstallation and removal of telecommunications facilities.  

Notice 

In accordance with Section III.G of General Order No. 96-A and in compliance with Section VII.E.1.e of the Rules, PG&E sent a copy of the AL to parties on a service list provided to the Commission and to all parties of record in R.97-04-011, I.97-04-012 and A.96-10-038.  Public notice of the AL was made by publication on the Commission calendar.

Notice of AL 2247-G was made by publication in the Commission’s Daily Calendar.  PG&E states that a copy of the AL was mailed and distributed in accordance with Section III-G of General Order 96-A. 

Protests

PG&E’s AL 2247-G was timely protested by the Joint Protestors (AT&T, the California Cable Television Association (CCTA), ICG Telecom Group, Pac-West Telecomm, Inc., and WorldCom, Inc), the City of Concord, the Office of Ratepayer Advocates, and the California Department of Transportation.  

The Joint Protestors request that the Commission reject the AL on the grounds that the proposed nontariffed services do not comply with Commission orders and stated policy which govern the use of ROW for competitive purposes.  Specifically, the Joint Protestors argue that PG&E fails to comply with Rule VII.E  because 1) the requested services violate Commission policy which provides that access to ROW be regulated as an essential service; 2) the AL seeks to circumvent the Commission’s ROW order allowing utilities to recover only actual costs for make-ready arrangements including maps, drawings plans and engineering studies; 3) the AL proposes an agreement for mutual ROW use but fails to include the agreement; 4) the AL is not compliant with IOU affiliate transaction rules with respect to nontariffed services; and 5) the AL is procedurally deficient because it does not notify all affected parties as required in General Order 96-A.

Additional protests by Seren Innovations, Inc (“Seren”), a certificated local exchange carrier, similarly states that PG&E violates the ROW decision which requires ROW-related services be provided at cost.  Seren believes that PG&E’s mutual use agreements cannot be implemented as they have not received Commission review as required by the Rules.  Seren argues that “any such agreement must be made public and evaluated in light of the ROW Decision and the nondiscrimination requirements of the PU Code before it can be implemented” (Seren July 19 protest letter pp. 2).

PG&E responded to the protests of the Joint Protestors, Seren and ORA on August 3, 2000. PG&E states that the ROW decision does not apply to gas transmission ROW because 1) gas utilities were excluded from the decision and 2) the ROW decision pertains to access to support structures.  The utility states that the AL concerns planning land routes and does not involve access to any existing utility structures. PG&E also states that it sufficiently served its AL on affected parties including the service list for the ROW Rulemaking and Investigation (R.97-04-011/I.97-04-012)  

ORA objects to certain cost allocations proposed in the AL and questions whether the AL requests Commission approval of any encumbrance of PG&E gas owned transmission rights of way or fee-owned property which would require CPUC approval under PU Code Section 851.

In its response, PG&E asserts that there may be limited situations where cost allocations are not clearly attributable to proposed services.  In those instances, PG&E says it will credit any revenue from fees in the Mutual Use Agreement to the appropriate account to offset the increased fees.  As for the question of PU Code Section 851 applicability, although this issue was raised by ORA in its filings, it was not addressed by the utility.

The City of Concord and CalTrans have similar concerns that the proposed services under this AL not impinge on rights of way owned by the State of California or under the franchising authority of the City of Concord.  In response, PG&E asserts that it will not be providing ROW access, but information, making this point irrelevant.  PG&E believes it the responsibility of the third party requesting land information to acquire the applicable rights along the ROW corridor.  

Discussion

Energy Division has reviewed the AL, protests and all supporting documentation and notes that the Commission’s affiliate transactions rules, as described above, provide a guide for the approval of any new category of nontariffed product or service.  Under these rules PG&E is deficient in an area critical to the Commission’s effective evaluation of the proposed service.  Specifically, Section VII.E.1.d of the Rules require that PG&E:

address the potential impact of the new product or service on competition in the relevant market, including but not limited to the degree in which the relevant market is already competitive in nature and the degree to which the new category of products or service is projected to affect that market.

Without this required analysis, it is difficult to determine the existence of or the need for ratepayer safeguards.  This requirement is designed to assist the Commission in assessing the positive or negative market impacts of the utility request 

In its filings, PG&E provides insufficient information about the relevant market impacted by this proposal.  PG&E asserts that it does not anticipate any burdensome limitations to access by third parties to its gas transmission documentation, maps surveys, property drawings or other documents because the materials are already produced and are readily available.  The utility asserts that the incremental costs of delivering such service are trackable and can be allocated with minimal staffing or incremental ratepayer capital.  

As a result we find that PG&E fails to comply with Rule VII.E.1.d.  The rule specifically and clearly requires, at a minimum, an analysis of the degree in which the relevant market (or markets) is already competitive in nature and the degree to which the new product or service will affect that market (or markets).  PG&E provides no relevant information in regard to these issues.  

Absent this analysis,  the submission offered by PG&E fails to comply with Affiliate Transactions Rule VII.E.4.e.  We acknowledge that PG&E believes that the involved portion of used assets or capacity may be used to offer the product or service on a nontariffed basis without adversely affecting the cost, quality or reliability of tariffed utility products or services.  However, the Rules clearly state the requirements for approval of nontariffed services, and those requirements were not met with this advice filing.  

PG&E asserts that telecommunications companies can use various other sources of information regarding the location of ROW corridors, and as a result, the market is competitive.  The company believes that the location of electric and gas transmission facilities are marked on many publicly available maps and in public county records.  The utility makes reference to the existence of land title companies that can research and organize ROW documents for a fee.  The utility states that it is simply providing similar services to telecommunications companies who wish to place telecommunication facilities in or near Company gas transmission ROW corridors.  

PG&E, while asserting the existence of competition in this market fails to provide the Commission with a sufficient amount of information about that market as required by the Rules.  Title companies, like those referred to by the utility, compose a market for services similar to those proposed to be offered by PG&E, however, the utility has failed to offer the Commission an analysis of the impact of their entrance into this market on the market, as required by the Rules.  In order to comply with Rule VII.E.1.d. the utility should fully evaluate and submit a review of the competitiveness of the relevant market(s).  This requires an analysis that includes a definition of the relevant market or markets, an evaluation of the number of firms already in the market, an estimate of how many firms the relevant market can support, and the difficulty of entry into and exit from the markets.  In the absence of such an analysis, the Commission cannot guard against anti-competitive behavior or adverse ratepayer/customer impacts as it is required to do by the Rules.  Since we deny the AL on the grounds above, it is not necessary to discuss the merits of each issue raised in the protests.  

Comments

The draft Resolution of the Energy Division in this matter was mailed to parties in accordance with Public Utilities Code Section 3119(g) on _______    , 2000.  Comments were received from _________ on ___________.

Findings

1. Pacific Gas and Electric Company (PG&E), filed AL 2247-G on June 29, 2000 proposing nontariffed Gas Transmission Telecommunications Cooperative Services which include information and expertise for potential fiber optic conduit routs along PG&E’s gas transmission ROW corridors

2. On July 20, 2000, AT&T Communications, the CTA, MCI, Worldcom Inc. and NEXTLINK Ca., Inc., Seren Innovations, ORA, the City of Concord and the Department of Transportation protested PG&E’s AL as being noncompliant with Commission orders, policies and affiliate transaction rules. PG&E filed responses to all protests.  

3. PG&E’s AL is noncompliant with Affiliate Transactions Rule VII.E.1.d, making it impossible for the Commission to determine the effect of the proposed rules on the affected market for these services.   

4. The Joint Protestors’ request that the Commission reject the AL on the grounds that the utility’s request does not conform to the Commission’s Affiliate Transactions Rules is granted.   

Therefore it is ordered that:

1. The request of the Pacific Gas and Electric Company to offer gas transmission telecommunications cooperative services as requested in AL 2247-G is denied.  

2. The protests are resolved as described herein.

3. This Resolution is effective today.

I certify that the foregoing resolution was duly introduced, passed and adopted at a conference of the Public Utilities Commission of the State of California held on October 5, 2000;  the following Commissioners voting favorably thereon:
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 WESLEY M. FRANKLIN
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