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RESOLUTION

Resolution E-3788.  San Diego Gas and Electric Company requests approval to increase the electric and gas franchise fee surcharges to the ratepayers in the City of San Diego to collect additional revenues to cover increased franchise fees payable to the City of San Diego.  Approved in part and denied without prejudice in part.    

By Advice Letter 1407-E/1313-G Filed on May 14, 2002. 

__________________________________________________________

Summary

This Resolution approves in part, and denies without prejudice in part, San Diego Gas and Electric Company’s (SDG&E) Advice Letter 1407-E/1313-G.  Specifically, it approves the pass through of the franchise fee increases but requires SDG&E to file an application to allow further Commission consideration of the proposed underground conversion program.  The application process would allow the collection of additional information through more extensive briefings, grant parties an opportunity to be heard regarding disputed issues of material fact, and enable the Commission to rely upon a more fully developed record.  Until the Commission issues a decision in that application, SDG&E shall not allow anyone, including the City of San Diego (City), to underground its regulated facilities in a manner that deviates from Commission rules.

Background

In January 1971, SDG&E and the City entered into 50-year electric and gas franchise agreements. The agreements provided that SDG&E pay franchise fees of 3% of its gross receipts to the City during the first 30 years, and that the City and SDG&E establish the franchise fees for the last 20 years by good faith negotiations or binding arbitration.   

The Commission, in July 1972, approved SDG&E’s implementation of a franchise fee surcharge of 1.9% for electric and 1.0% for gas within the City to capture the difference between the City franchise fees and the average franchise fees SDG&E paid other cities and counties in its service area.  

In January 2002, SDG&E and the City signed renegotiated franchise fee agreements. On May 14, 2002, SDG&E filed Advice Letter 1407-E/1313-G requesting approval of fee increases resulting from the renegotiated agreements.

The renegotiated agreements extend the existing 3% franchise fee but redefine “gross revenues” to include revenues collected from surcharges.  As a result, SDG&E requests an increase of 3.88% (i.e. from 1.9% to 5.78%) to its existing electric franchise fee surcharge and an increase of 0.03% (i.e. from 1.0% to 1.03%) to its existing gas franchise fee surcharge to cover the increased fees to the City.  The bulk (3.53%) of the electric increase is targeted by the City for underground conversion of overhead electric wires.  

Based on SDG&E’s revenue projections, the increase would result in an additional surcharge revenue amount of approximately $36.5 million per year for electric and $79,500 per year for gas.  SDG&E estimates that this would result in a monthly increase of approximately $3.00 to a typical residential customer’s electric bill, and approximately $0.01 to a typical residential customer’s gas bill.  

Notice 

Notice of Advice Letter 1407-E/1313-G was made by publication in the Commission’s Daily Calendar.  SDG&E states that a copy of the Advice Letter was mailed and distributed in accordance with Section III-G of General Order  96-A. 

Protests

SDG&E’s Advice Letter 1407-E/1313-G was timely protested by Maryanne Thompson, Tedd Bunce, Sunstone Hotel Properties, Inc., Idun Pharmaceuticals, Inc., California Retailers Association (CRA), San Diego Taxpayers Association (SDCTA), San Diego County Board of Supervisors, Utility Consumers’ Action Network (UCAN), Longs Drug Stores, and Pacific Bell Telephone Company (Pacific).  

SDG&E and the City each responded to the protests on June 10, 2002.

The following is a summary of the issues raised in the protests:

· Financial impact of proposed increases is substantial; utility rates are already too high; it is not timely to make additional increases (Tedd Bunce, Sunstone Hotel Properties, Inc., Idun Pharmaceuticals, Inc., CRA,  SDCTA, San Diego County Board of Supervisors, UCAN, and Longs Drug Stores);  

· Proposed fee increases are not justified (UCAN);

· Rate increases lead to loss of jobs through staffing reductions at affected businesses (Sunstone Hotel Properties, Inc);

· Rate increases cause a decline in Net Operating Income which could reduce business property values (Sunstone Hotel Properties, Inc);

· Proposed increases are special taxes which must be approved by two thirds of the voters (Pacific);  

· The decision to increase fees was negotiated in closed sessions (SDCTA);  

· Raising rates by an advice letter violates Public Utilities Code Section 454; an application is required (CRA);  

· Filing is incomplete and doesn’t comport with Commission D.89-05-063 guidelines because it does not demonstrate significant difference in fees nor set a basis for the surcharge (UCAN);  

· The Commission should reevaluate system average franchise fees currently embedded in base rates and adjust surcharges accordingly (Maryanne Thompson and UCAN);  

· Proposed electric surcharge increase is excessive (Maryanne Thompson, Sunstone Hotel Properties, Inc., Idun Pharmaceuticals, Inc., and CRA);  

· Undergrounding only benefits residential customers; businesses shouldn’t subsidize the proposed program (Sunstone Hotel Properties, Inc);  

· Proposed undergrounding program results in ratepayer cross subsidies for telecommunications corporations (UCAN);   

· Proposed additional undergrounding results in an unprecedented increase in Pacific’s costs (Pacific);

·  If approved, electric surcharge funds should pay for undergrounding of all lines on poles such as telephone and cable (Maryanne Thompson and Pacific);  

· There is a lack of reporting requirements on the amounts spent versus collected for the undergrounding program (Maryanne Thompson and UCAN);  

· Fees are paid to the City’s General Fund with no auditing process in place to ensure they are spent for the described purpose (Maryanne Thompson); 

· Electric surcharge increase is inconsistent with Commission policy in D.01-12-009 which states costs to ratepayers for undergrounding should not be increased (UCAN); 

· Proposed program is inconsistent with Commission rules and policies in underground conversion tariffs (SDG&E’s Rule 20 and Pacific’s Rule 32) (UCAN and Pacific);

· Pace and scope of the utilities’ current undergrounding programs, local governmental flexibility and control, and utility cost recovery are currently subject of the Commission’s Rulemaking Proceeding (R.) 00-01-005 (UCAN and Pacific).

In addition to protests, the Energy Division has received approximately 235 letters from residents of the City, and a letter from The California Alliance for Utility Safety and Education (CAUSE) in support of the undergrounding surcharge proposed in Advice Letter 1407-E/1313-G.  Supporters state that undergrounding improves safety, reliability, aesthetics and neighborhoods.  In addition, CAUSE states that the advice letter is consistent with Assembly Bill (AB) 1149 which directed the Commission to promote a longer, more continuous underground system and allow local governments more flexibility and control for planning and implementation.

Discussion

In Advice Letter 1407-E/1313-G, SDG&E proposes to pass through increased costs to customers in the City.  These costs are the result of increased franchise fees to be paid to the City, with the majority of the additional revenue targeted for underground conversion of electric utility lines.  The first issue is whether it is appropriate to consider this request through the Commission’s advice letter process.  UCAN requests that an application be required instead to address the issues raised in the protests.  SDCTA believes a new process should be initiated due to concerns over the limited opportunity for public input and the magnitude of the proposed rate increase.  Pacific believes that the proposed increases are special taxes that must be approved by two thirds of the voters.  SDG&E states that D. 89-05-063 specifically authorizes the use of an advice letter filing for this circumstance.  CRA disagrees; it claims that while a “true” franchise fee negotiated between a utility and a municipality might properly be the subject of an advice letter, a properly noticed application is required if the municipality intends to spend the revenues from the increased franchise fee on underground conversion of utility lines.

We do not agree completely with any one party.  We believe the advice letter process is an appropriate vehicle to consider the increased franchise fees but an application is necessary to allow further Commission consideration of the proposed underground conversion program.  Cities are empowered by California state law to charge public utilities franchise fees in exchange for the utilities’ use of public streets for distribution of gas, electricity, water or steam.  This Commission should not dispute the City’s authority or right to impose or increase a fee upon utility customers or the utility itself, which the City, as a matter of general law has jurisdiction to impose or increase.  Due to our jurisdictional limitations, the advice letter procedure is an appropriate mechanism to consider the pass through of the City’s increased franchise fees to SDG&E’s customers.   

While an application would yield notice to customers affected by the rate change, this would be redundant of the efforts already undertaken by the City.  The City‘s process to consider and approve the revised franchise fee agreements involved actions that were publicly noticed and approved by the City Council.  The City states that its process complied with all applicable procedures and legal requirements with numerous opportunities for the public to be heard.  This Commission should not judge the lawfulness of the procedures that a city takes to enact an ordinance or amend an agreement.  Similarly, we should not question a city’s judgment and interpretation of the law regarding whether the franchise fee increases constitute “special taxes” requiring a vote of the citizens. 

With respect to D. 89-05-063, we note that while it authorized the advice letter process, that process was for utilities to initiate surcharges in those instances where a local governmental entity imposes or increases franchise fees which rise to a total level significantly exceeding the average level of those imposed by the other local governmental entities within the utility’s service area.  In particular, the decision states that as part of its advice letter filing, the utility must demonstrate such significant difference, set forth the basis asserted for the surcharge, and identify administrative costs incurred by the utility as a result of the proposed surcharge.  UCAN and Maryanne Thompson claim that SDG&E’s advice letter inadequately demonstrates these requirements.  We believe that these decision requirements make sense in the context of a city that is for the first time increasing its franchise fees to significantly above the utility’s system average.   In this case, however, this Commission established in 1972 that the City’s franchise fees were significantly greater than system average franchise fees and approved the implementation of surcharges to capture the difference.  There is no need to re-establish that the City fees after the proposed increases are even higher above that average now.  Furthermore, the system average franchise fees and the surcharge fees have been subject to review in SDG&E’s cost of service proceedings since 1972.  

On the other hand, SDG&E should be responsible for demonstrating the basis for the increase in surcharge fees and identify any additional costs associated with that increase.  We believe that SDG&E has adequately demonstrated the basis for the increase and that there are no additional related costs.  SDG&E states that administrative costs to implement the increase are negligible because it has had a City surcharge for about 30 years.  

Tedd Bunce, Sunstone Hotel Properties, Inc., Idun Pharmaceuticals, Inc., CRA, SDCTA, San Diego County Board of Supervisors, UCAN, and Longs Drug Stores are concerned with the magnitude, financial impact on residents and businesses, timing, and justification of the proposed franchise fee increases.  Maryanne Thompson and UCAN also are concerned with a perceived lack of reporting and auditing requirements.  Through its deliberative process, the City considered all of these concerns but nonetheless decided to increase its franchise fees.  As discussed above, this Commission should not second-guess the City’s decisions with respect to the franchise fee amounts nor should we dictate accounting mechanisms for the fees.    

This Commission does have regulatory authority over public utilities and, under that authority, has adopted rules that electric and communication utilities must abide by for the replacement of overhead electric and communications facilities with underground facilities.  To the extent that the fees are to be spent on an SDG&E-managed
 underground conversion program that deviates from Commission rules, Commission authorization is required.  

In particular, the Commission has adopted comprehensive, statewide rules in tariffs that govern when and where a utility may remove overhead lines and replace them with new underground service, and who shall bear the cost of the conversion (see SDG&E’s Rule 20).  Projects must meet certain criteria to receive ratepayer funding.  In general, to qualify for ratepayer funding, projects must be located in areas affected by general public interest.  Even under those circumstances, private property owners must pay for any costs that are incurred for the installation of more than 100 feet of a service lateral.  The SDG&E/City proposed underground conversion program would not have to meet the “public interest” criterion (i.e. the additional program will expand undergrounding to residential streets), and will use ratepayer funds to pay for pavement resurfacing and customer lateral conversions on private property.  We note that once the City receives a franchise fee that money is no longer ratepayer money and the City is free to use it as it sees fit except where the City’s actions may overlap our jurisdiction over SDG&E’s corporate actions.

We believe some complex issues have been raised in protests concerning our undergrounding rules which require more extensive briefing.  There also may be material issues of disputed fact that would require hearing pursuant to an application.  The application process would allow additional information to be collected, grant parties an opportunity to be heard beyond that provided for in the advice letter process, and enable the Commission to rely upon a more fully developed record before reaching a decision on this matter.  Until we issue a decision on that application, SDG&E shall not allow anyone, including the City, to underground its regulated facilities in a manner that deviates from Commission rules.

Cost subsidization issues such as those raised by Pacific, UCAN, and Maryanne Thompson should be considered in the application process.  They argue that when electric lines are undergrounded, cable and telephone lines attached to the electric poles also have to be undergrounded, and that cable and telephone companies will incur additional costs as a result.  The City has agreed to pay a portion of the cable companies’ costs out of the franchise fee surcharge monies but has not reached a similar agreement with Pacific.
  Currently, telecommunications companies do not have a mechanism for recovering the costs of their conversions.  Telecommunications companies’ compensation for undergrounding costs is currently an issue in Phase 2 of the Commission’s Order Instituting Rulemaking (R.) 00-01-005.   Specifically, in the Phase 1 decision of that rulemaking, the Commission stated that it would explore “the creation of a fair, equitable, and competitively neutral recovery mechanism for telecommunications carriers and cable companies to recover their undergrounding costs” (D.01-12-009, p. 26).    

Also, D.01-12-009 required data tracking and standardized reporting to track the safety, service reliability, and lifetime costs from both overhead and underground projects to be able to make valid and reliable comparisons between systems.  Although not raised by any protestants, this type of information, specific for the City’s proposed underground program, should be considered.  We are concerned that while putting utility lines underground may be aesthetically preferred, there may be increased operating costs to the utility to maintain underground lines.  These costs may be significantly higher than the costs of maintaining overhead systems.   To address this issue, SDG&E should include in its application its best estimates of its costs of operating and maintaining underground lines as compared to overhead lines.   In its application, SDG&E should also indicate how any such additional costs attributable to the undergrounding to be performed using the City’s franchise fee funds would be allocated (i.e. to all ratepayers through base rates or to ratepayers of City by way of the franchise fee surcharge). 

Comments

Public Utilities Code section 311(g)(1) provides that this resolution must be served on all parties and subject to at least 30 days public review and comment prior to a vote of the Commission.  Section 311(g)(2) provides that this 30-day period may be reduced or waived upon the stipulation of all parties in the proceeding.  

The 30-day comment period for the draft of this resolution was neither waived nor reduced.  Accordingly, this draft resolution was mailed to parties for comments on September 3, 2002.  SDG&E and the City filed comments on September 18, 2002.  Pacific Bell replied to their comments on September 23, 2002.  

SDG&E and the City believe that the discussion and findings of the draft resolution that was circulated for comment were in error, and recommend approval of an alternate resolution granting the advice letter.  SDG&E states that use of an advice letter instead of an application is authorized and appropriate, and that the Commission should defer to the City decisions regarding the level of its franchise fees and how to spend the revenue derived from those fees.   The City states that the key points cited in the draft resolution do not support a requirement that an application be filed.  However, if the Commission orders SDG&E to seek the requested relief by application, the City requests that the draft resolution be modified to ensure consistency with Commission precedent and eliminate discussion effectively establishing new policy and prejudging the application.  Pacific Bell believes that draft resolution should be approved as written because there are numerous and complex issues that should be addressed through an application process rather than by advice letter.     

Based on SDG&E’s and the City’s comments, Energy Division revised its draft resolution to approve the pass through of the franchise fee increases but still requires SDG&E to file an application to allow further Commission consideration of the proposed underground conversion program. 
Findings

1. SDG&E filed Advice Letter 1407-E/1313-G requesting Commission approval to increase its franchise fee surcharges paid to the City by 3.88% and .03% for electric and gas, respectively.  

2. 3.53% of the electric franchise fee surcharge increase is targeted to implement the undergound conversion program specified in the electric franchise agreement. 

3. Protests were filed by Maryanne Thompson, Tedd Bunce, Sunstone Hotel Properties, Inc., Idun Pharmaceuticals, Inc., CRA, SDCTA, San Diego County Board of Supervisors, UCAN, Longs Drug Stores, and Pacific.  

4. SDG&E and the City responded to the protests.

5. Although the Commission has no jurisdiction to determine the authority of the City to impose fees on the utility, it does have jurisdiction over allowing SDG&E to deviate from Commission rules governing utility undergrounding.

6. Due to the Commission’s jurisdictional limitations, the advice letter process is an appropriate vehicle to consider the increased franchise fees.

7. An application is necessary to allow further Commission consideration of the proposed underground conversion program due to the complexity of the issues raised in protests that require more extensive briefing and possible hearings regarding material issues of disputed fact. 

8. The Commission should rely upon a more fully developed record before reaching a decision on this matter.  

9. Until the Commission issues a decision on such an application, SDG&E shall not allow anyone, including the City, to underground its regulated facilities in a manner that deviates from our rules.

10. The protests of UCAN, CRA, and SDCTA are granted to the extent they request the Commission to require an application to consider the SDG&E/City’s proposed underground conversion program.  All other protests are denied without prejudice. 

11. Advice letter 1407-E/1313-G should be approved in part and denied without prejudice in part.

Therefore it is ordered that:

1.    SDG&E is authorized to increase its electric and gas franchise fee surcharges paid to the City in accordance with its request in Advice Letter 1407-E/1313-G but is not authorized to manage the proposed underground conversion program. 
2.     SDG&E may file an application requesting Commission consideration of the SDG&E/City’s underground conversion program proposed in Advice Letter 1407-E/1313-G.  The application shall include SDG&E’s best estimates of its costs of operating and maintaining underground lines as compared to overhead lines.   SDG&E shall also indicate whether any additional costs attributable to the undergrounding to be performed using the City’s franchise fee funds will be allocated to all ratepayers through base rates or to ratepayers of City by way of the franchise fee surcharge.

3.     Until the Commission issues a decision in that application, SDG&E shall not allow anyone, including the City, to underground its regulated facilities in a manner that deviates from Commission rules.  
4.     This Resolution is effective today.

I certify that the foregoing resolution was duly introduced, passed and adopted at a conference of the Public Utilities Commission of the State of California held on November 7, 2002; the following Commissioners voting favorably thereon:







 _____________________









 WESLEY M. FRANKLIN







 

       Executive Director

� The Memorandum of Understanding between SDG&E and the City regarding implementation of the renegotiated franchise agreements provides that the City and SDG&E will cooperate to develop and implement an underground program but that SDG&E will act as lead utility over all electric line undergrounding projects including design, engineering, and construction for a minimum of the first 2 years.  


�  UCAN objects to the use of fees collected from electric ratepayers to fund the costs of undergrounding telecommunications and cable facilities.  
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