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October 19, 2000
R E S O L U T I O N
RESOLUTION T-16421.  PACIFIC BELL (U-1001-C).  REQUEST TO PROVIDE REVERSE DIRECTORY ASSISTANCE AS AN ABOVE THE LINE CATEGORY III SERVICE.  

BY ADVICE LETTER NO. 21065 FILED MARCH 22, 2000 AND ADVICE LETTER NO. 21065A FILED APRIL 18, 2000.

_________________________________________________________________

SUMMARY
This resolution grants Pacific Bell (Pacific) authority to establish Reverse Directory Assistance (RDA) service as a Category III, above the line service.

BACKGROUND
Pacific has long offered directory assistance (DA) services by dialing 411.  Pacific was recently authorized to add Nationwide Listing Service (NLS) by Resolution T-16288 which allows customers to also receive directory assistance outside of the home LATA and in other states at $0.95 per number requested.  The customer is charged even if the number is not found or unlisted.  The proposed RDA service would also charge $0.95 per request regardless of whether the information for the requested number is found.  

With RDA, a caller would be able to provide a phone number and the directory assistance operator would look up the number to provide the name or name and address for the listing.  Only information listed in the published directory or in the directory assistance database would be available from RDA.  Thus, if the name and address were unlisted, RDA will not provide them.  Similarly, if the name is listed but the address is unlisted, RDA will only provide the name.

In addition, customers who subscribe to Non-Published Service, a service that allows customers’ names, addresses and telephone numbers to be excluded from both the published directory and the 411 directory assistance database, will also be excluded from RDA. There is a charge of $0.28 per month for non-published service.

NOTICE
Pacific states that a copy of the Advice Letter and related tariff sheets was mailed to competing and adjacent utilities.  Notice of Advice Letter No. 21065 was published in the Commission Daily Calendar of March 24, 2000.  The Utility Consumers’ Action Network (UCAN) and The Utility Reform Network (TURN) protested the Advice Letter.  

Pacific sent customers a bill insert announcing the new service and notifying customers that they could choose to omit their address from the listing.  The Commission subsequently received many inquiries and complaints from consumers who expressed privacy concerns about their directory information becoming easily accessible with RDA.   Some indicated that when they called Pacific to opt out of RDA, they received conflicting information about the procedure and the new service.

PROTESTS
UCAN protested the advice letter because it believes that the provision of RDA will give Pacific greater incentive to undermine the right of customers to block their phone numbers.  UCAN believes that the provision of RDA will give Pacific the incentive to discourage customers from choosing complete blocking of Caller ID and will increase the value of the Caller ID products. 

UCAN states that this new service creates a whole new attack on customer privacy that will need to be mitigated by a substantial education campaign.  Few, if any customers, currently appreciate that by not blocking their phone lines, they will be giving easy access to their identity and home address.  While the information is available from other sources, UCAN states that the information is incomplete or out of date.  Furthermore it is not easy to attain, as it requires information from private providers or Internet access.

UCAN recommends that this service should not be approved absent a clear resolution of Pacific’s Caller ID marketing practices and a comprehensive education plan to notify customers of their options to protect their privacy.  UCAN recommends that this advice letter be rejected and that Pacific be instructed to file an application to provide RDA service so that the merits of the service and the necessary privacy protections and education efforts can be explored by all stakeholders.

TURN’s protest focuses on two major issues.  The first one is that the advice letter fails to provide sufficient information about the proposed service.  The second is that RDA raises significant public policy issues that would be more appropriately addressed in an application.

The description of the service does not specify what information will be provided given the various options of listing that customers have.  The proposed tariff language is unclear on whether Pacific will provide the addresses in all cases or only for those who have addresses listed.  Pacific should be required to amend the proposed tariff to clarify what information will be provided.

The proposal also raises policy issues related to ratemaking, consumer protection and the value and quality of service provided to customers that should be examined in a formal proceeding through an application.  

TURN states that a widely marketed and easily available RDA service will be a financial boon to Pacific.  Customers who are concerned about privacy and opt for unlisted service will pay an order fee.  Customers should not be made to pay to protect their privacy because of Pacific’s new profit making service.  

Also, Pacific’s proposed tariff language states that customers of RDA will be charged “whether or not the name and address information is provided.”  TURN believes that because of the high percentage of California subscribers who choose not to be listed in the printed directory, customers should be thoroughly informed of this policy in advance of their use of the service.  The most effective notice would be by the Pacific Bell representative at the time the customer indicates a desire to use RDA service.

TURN believes that Pacific’s provision of RDA may negatively impact the service quality of intraLATA DA.  Because RDA appears to be priced far above cost, Pacific would have the incentive to divert resources needed for providing intraLATA DA to the new service.  TURN recommends that the Commission should require Pacific to demonstrate that it has adequate numbers of operators and sufficient equipment and systems in place to handle the increased volume of calls without any service degradation for intraLATA DA.

TURN also believes the proposed service raises significant privacy issues.  Although RDA is available from interexchange and wireless companies and on the Internet, the provision of the service by the local exchange telephone company which serves 80% of California’s residential customers would significantly increase the ease with which this information could be accessed. Privacy associated with the provision and use of telecommunications services is extremely important to Californians.  Pacific’s proposal to offer names and addresses of customers should not be permitted without sufficient notice to customers about the increase in availability of their names and addresses.

TURN notes that the potential for problems arising from diminution of customer privacy as a result of RDA service is evident from tariff language proposed by Pacific.  General Regulation 7 (Original Sheet 17.1) proposes the following extraordinary waiver of liability provision:

The customer assumes full responsibility concerning the right to use and the use of any name or address provided through the service and agrees to indemnify, defend, and hold the Utility harmless from any and all claims, loss damage, or liability of whatever kind which may result in any manner from the customer’s use of the information.

TURN believes that Pacific would not include such a strong waiver of liability if the potential for harmful effects were not so great.  TURN believes that there is no public policy justification for granting Pacific a state-sanctioned protection limitation of liability.  TURN believes that Pacific should be required to indemnify itself in the same manner as any other company: i.e. by buying appropriate liability insurance.  Allowing Pacific to hide behind the tariffed limitation of liability it proposes would give it an unfair competitive advantage, and would raise an insurmountable bar to legitimate action for damages caused by Pacific’s negligence.  Furthermore, because customers are not aware of tariff provisions, they would not be aware that their use of the service was subject to such an extraordinary exclusion of liability.

RESPONSE TO PROTESTS

Pacific responded to each of the protests.  In response to the protest from UCAN, Pacific states that it disagrees with UCAN’s allegations that Pacific will undermine the rights of customers.  RDA has no relationship to Caller ID.  Also, since Caller ID provides the name, customers can currently use the name to obtain an address if it is published.  The competitors include Internet providers, wireless directory assistance and wireline directory assistance.  These sources of information are not hard to use.  The numbers of customers with Internet access is growing at an increasing rate.  Also, the databases provided by these sources are not out of date.  In fact, many directory service providers and directory publishers purchase their listings and updates from Pacific.

Pacific argues that this advice letter was filed pursuant to Resolution T-15139 and CPUC General Order 96-A, and it is not appropriate to use the application process as suggested by UCAN to introduce a new competitive product.  According to Pacific, it is particularly ironic that during this period its competitors will continue to increase their markets using Pacific’s databases.

In response to TURN’s protest, Pacific recommends that the protest be rejected because TURN’s recommendations are either part of the current practice or not applicable or appropriate.

However, Pacific agrees with TURN that the proposed tariff language was unclear which listings would be exempt from RDA.  Pacific filed the supplemental Advice Letter 21065A to clarify what information would be provided.  

With regard to TURN’s recommendation that Pacific allow customers to change their listing without a service order charge.  Pacific indicates that it does not charge customers a service order fee to change the form of the listing.   If a customer chooses to change to list the name only or to be non-published, there is no service order fee to make the change.  However, Pacific states that it may take up to a year to implement changes to the published directory depending on the date of publication.  Changes to the directory assistance database take effect in eight days, but can be implemented within 72 hours if the customer requests expedited service.
TURN is concerned about customer notification and education about the new service.  Pacific indicates that it will notify customers via the customer bill.  Customers will be notified that they can remove their address from the published directories and directory assistance database at no charge.  The address information is currently available from directory assistance when customers initiate directory assistance inquiries by name.  The provision of the address does not raise additional privacy concerns.  RDA information is available from a variety of sources.

With regard to TURN’s objection to the provision that the caller will be charged even if the information is not found, Pacific states that it is common practice with DA to charge customers for the use of the database rather than just for successful results.  This is clearly stated in the tariffs.

In its response, Pacific argues that TURN’s concern about the impact of RDA on the service quality of intraLATA DA is unfounded.  Since the dial code for all forms of DA, including the proposed RDA, is the same, there is no way to know in advance what type of request the caller will make.  Consequently there is no way to selectively answer certain calls.

With regard to TURN’s concern about the proposed liability language, Pacific responded that limitations of liability are common in tariffs.  Other carriers have similar limitation of liability provisions and Pacific included an example from AT&T.

DISCUSSION
When a customer orders telephone service, the customer is entitled to have his/her name and address listed in the local directory.  This listing allows the customer to be contacted by friends and relatives, or whomever that may have an interest in contacting the customer.  Conversely, published directories also allow the customer the convenience of looking up the telephone numbers of local business establishments, community services, and even neighbors.   Directory information is therefore public information that provides a valuable service to the public.  

Customer listings are automatically included in the local directory unless the customers request otherwise.  Customers who are concerned with their privacy, have several options including removing their addresses from the printed directories and database at no charge.  They may also choose to subscribe to Directory Assistance Only (DAO) service or Non-Published (Non-pub) service at the monthly rates of $0.14 and $0.28, respectively. DAO allows customers directory information to be excluded from the printed directory and only accessible through dialing 411 for directory assistance.  Non-pub is a service that excludes a customer’s information from both the printed directory and the 411 directory assistance database.    

Traditionally, directory information can be obtained either by looking up the printed directory or by calling 411 for directory assistance.  However, with the advent of wireless technologies and the proliferation of Internet, accessing directory information through these two alternate forms is gaining popularity.  Accordingly, interexchange carrier, wireless service providers, and Internet service providers (ISPs) are moving to offer additional directory assistance services that the local telephone 
companies are not providing, including Reverse Directory Assistance (RDA) service.  A number of wireless service providers and ISPs are currently providing RDA.  They get their directory information from a number of sources, including Pacific.  Some are also purchasing daily updates to their directory information from Pacific.  

RDA allows directory information to be searched in a reverse order, using the telephone number instead of the person’s name and address.   Typically, directory information assists in finding a person’s telephone number using the person’s name and address information.  However, there are instances when the person’s telephone number is known while the sought after information is the person’s address.  Using RDA, the person’s address can quickly be found.   

Similar to the RDA services that are already widely available, Pacific’s proposed RDA service offers only directory information that is already publicly available.  Non-published directory information, as well as addresses of customers who have requested their removal, will not be available under RDA.  The proposed RDA simply allows current directory information to be searched in a reverse order.     

One significant concern raised with the proposed RDA service was related to privacy and the protection of customer’s directory information.   This concern stems mainly from the fact that, in its Advice Letter filing, Pacific was unclear on which listings would be exempt from RDA.  In response, Pacific filed a supplement to clarify what directory information would be provided by the proposed RDA service.   Further, approving RDA will not change the level of privacy protection customers currently enjoy since the proposed RDA service offers only directory information that is already widely available to the public either through the printed directory, 411 directory assistance, interexchange carriers, or wireless service providers and ISPs.  

The current providers of RDA include: long distance carrier such as AT&T, wireless service providers like PB Wireless and Verizon Wireless, and some internet sites listed below:

http://555-1212.com/look_up.cfm, 

http://www.infousa.com/homesite/da.html, 

http://www.whitepages.com,

http://www.anywho.com/telq.html, 

http://www.411locate.com/people3.htm, 

http://www.infospace.com/info/reverse.htm,

http://www.home.netscape.com/netcenter/whitereverse.html (uses InfoSpace), http://www.telephonedirectory.com (has options for either AnyWho or InfoSpace),

http://www.go.com/People_Search/reverse?svx=PS_lhs_reverse (uses InfoSpace)

Therefore, it is unreasonable to require Pacific, as a late comer to the RDA market, to go through a lengthy application process for offering a competitive service that a number of its competitors are already providing, especially when some of these competitors are offering their RDA services using the same directory information that Pacific will use to provide its RDA.    

Nevertheless, we agree with TURN that the proposed limitation of liability and indemnification is excessive.  The tariffs provide a limitation of liability, and requiring customers to indemnify and defend the utility as a consequence of using a tariffed service is excessive protection. The indemnification should be left out and the liability clause should read:

The customer assumes full responsibility concerning the right to use and the use of any name or address provided through the service and agrees to hold the Utility harmless from any and all claims, loss damage, or liability of whatever kind which may result in any manner from the customer’s use of the information. 

The provision of RDA should not result in damages, particularly since the information is available from so many other sources.

COMMENTS ON DRAFT RESOLUTION

The draft resolution was mailed to the parties in accordance with PU Code Section 311 (g).  Comments were filed on October 11, 2000, by Pacific and TURN.  Pacific clarified the timing of the update of the directory assistance database when a customer requests a change in listing such as the removal of an address.  This generally takes eight business days but can be expedited and completed within 72 hours (three business days) upon a customer’s request.  

TURN believes that this resolution errs in failing to fully address the significant public policy issues relating to the effect of the RDA on service quality and cross subsidization.  TURN believes that since RDA uses the same resources as other DA services that the new service could lead to a degradation of service quality for Pacific’s existing intraLATA DA customers.  TURN believes that the utility should make a showing that the introduction of a new service will not lead to a degradation of existing service.
Turn believes that this resolution’s treatment of the privacy issue is also flawed.  The resolution dismisses the privacy issue on the basis that the information is available elsewhere.  The resolution allows Pacific to insert a limitation of liability provision.  This imposes an extraordinary duty on users of the service to hold Pacific harmless from claims against the utility.    TURN believes the resolution should be rejected.

REPLY COMMENTS

In it’s reply comments, Pacific disputes TURN’s assertions that Pacific has limited resources to provide Directory Assistance services and that it may possibly lead to a diminution of service quality for existing Directory Assistance services.  TURN did not present any evidence to support its assertion that the introduction of services such as the National Directory Assistance would cause service deterioration.  Pacific argues that it regularly introduces new or enhanced services without having a negative impact on service quality, and if volumes increase as a result, Pacific would hire more operators to handle the additional calls. However, as more companies are providing directory assistance, Pacific’s call volumes have actually decreased. 

Pacific’s reply comments also assert that TURN’s comments did not identify a factual or legal argument as to why the resolution’s treatment of privacy concerns is flawed.  Pacific states that the resolution recognizes the customer’s options for protecting privacy.  Pacific supports the resolution.

The Resolution has been modified to reflect the correction identified by Pacific.  TURN’s comments address concerns which were already considered in the Resolution.  We believe that allowing the provision of RDA will only enhance the choices customers have in searching for directory information and should not have a negative effect on the overall DA service.  Regarding TURN’s allegation of cross-subsidization, this resolution sets prices that fully cover costs, thereby preventing any such cross-subsidization. TURN’s other concerns reargue points that were addressed in Resolution.  We have modified the indemnification language from that initially proposed by Pacific.

FINDINGS

1. Pacific filed Advice Letter 21065 on March 22, 2000 requesting authority to establish reverse directory assistance using the dial code 411.  This would be a Category III, above the line service.

2. UCAN and TURN protested the advice letter.

3. Pacific filed supplemental Advice Letter 21065A on April 18, 2000 in response to some of the concerns of TURN and to clarify the terms of the service.

4. Pacific responded to the protests by UCAN and TURN attempting to address the areas of protest.

5. The information to be provided would be in the published directory and the directory assistance database.

6. There are many sources for RDA information including other utilities and the Internet.

7. Pacific and TURN filed comments on the draft resolution.

8. Pacific filed reply comments.

THEREFORE, IT IS ORDERED that:
1. Pacific is authorized to make effective Advice Letter 21065 and Supplement A with the modification to the liability provision as stated below,

The customer assumes full responsibility concerning the right to use and the use of any name or address provided through the service and agrees to hold the Utility harmless from any and all claims, loss damage, or liability of whatever kind which may result in any manner from the customer’s use of the information. 

2. With the exception of issues addressed by this Resolution, the protests are otherwise denied. 

3. Pacific’s Advice Letter 21065, its supplement and associated tariff sheets shall be marked to show they were approved by Resolution T-16421.

This Resolution is effective today.

I hereby certify that this Resolution was adopted by the Public Utilities Commission at its regular meeting on October 19, 2000.  The following Commissioners approved it:

__________________________________

WESLEY M. FRANKLIN

       Executive Director
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