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RESOLUTION

Resolution G- 3314. Sempra Energy, on behalf of Southern California Gas Company (SoCalGas), requests approval of the Settlement Agreement between SoCalGas and Tannehill, et al and the recording of funds from the Settlement Consideration.  Sempra Energy’s request is approved.

By Advice Letter 2990 filed January 26, 2001.

__________________________________________________________

Summary

This resolution approves the request of Southern California Gas Company (SoCalGas) as filed in AL 2990 on January 26, 2001 for Commission approval of the Settlement Agreement between SoCalGas and Tannehill Electric Company, Tannehill Oil Company, Tannehill Oil Company, Inc., Sunset Investment Company, LLC, Boyce Resource Development Company, Paso Energy, Inc.  HHB, Inc, Vernier Resources Corporation, General Western, Inc., Delmar R. Archibald as Trustee of the Delmar R. Archibald Family Trust, Joy A. Archibald as trustee of the Delmar R. Archibald Family Trust, Gail Kay Tannehill as Trustee of the Gail Kay Tannehill Family Trust, Albert G. Boyce, Jr., individually and as Trustee of Trust “B” Under the Will of Albert G. Boyce, Sr., William J. Boyce, WJB Investments, LLC, James L. Hinkle, Albert G. Boyce, V, Mary K. Boyce, John T. Hinkle, Bettianne H. Bowen, Thomas H. Tannehill, Lisle Q. Tannehill, John Wyly Tannehill and STI Capital Company, Inc. (hereby referred to as “Tannehill parties” or the “defendants”). 

SoCalGas submitted the Settlement Agreement (Attachment B of AL 2990) for Commission approval on or before April 30, 2001.  The approval of the Settlement Agreement would end the multi-jurisdictional litigation between SoCalGas and Tannehill of outstanding Transport-or-Pay (TOP) obligations arising from the long-term transmission contract (LTK) between Caterpillar Capital, Inc. and SoCalGas.  

SoCalGas also requests that the Commission find the Settlement Consideration amount and the accounting treatment of the Settlement Payment in “Attachment C” in its advice letter to be reasonable.  The Total Settlement Consideration would provide SoCalGas $3.4 million plus interest in regards to the LTK legal dispute.  SoCalGas has already received $227,808 from TOC pursuant to a Summary Adjudication, and this amount is included in the Total Settlement Consideration.  The remaining amount is $3,172,192 plus interest from October 1, 2000 until the Consummation Date.  Of the $3.17 million:  1) SoCalGas will receive $1.94 million for amounts previously recorded in the Enhanced Oil Recovery Accounts (EORA), 2) ratepayers will receive $1.17 million, to be recorded in the EORA, and 3) SoCalGas shareholders will receive $0.06 million for the shareholder incentive portion of EOR revenues. 

The Commission finds the Total Settlement Consideration of $3.4 million plus interest and the accounting treatment of the Settlement Payment to be reasonable.

Background

The LTK for Enhanced Oil Recovery (EOR) operations was approved by the Commission in Resolution G-2786 (April 27, 1988) in response to SoCalGas AL 1773.  Included in the LTK is a TOP obligation equal to the sum of fifty percent (50%) of the maximum Daily Transmission Capacity in effect for each day during the Contract Year.  The term of the contract was from its scheduled date of first deliveries (May 1988) to December 31, 2001.

Caterpillar, a general partner of the Monarch Cogeneration-1 Partnership (Monarch), accepted its first SoCalGas delivery under the LTK in May 1988.  The Monarch facility supplied steam to Tannehill Oil Company (TOC) for EOR operations.  In September 1993, Monarch interconnected to the Kern/Mojave Pipeline.  The parties that owned part of TOC formed another company called Tannehill Electric Company (TEC), which bought the Monarch facility in 1994.  The LTK was assigned to TEC on August 15, 1994 by Caterpillar.  In January 1995, TEC bypassed SoCalGas, and instead took deliveries on the Kern/Mojave interstate pipeline, and ceased gas transportation on SoCalGas’ system.  TEC incurred TOP charges from 1995 forward, which they refused to pay.

In late 1996, TEC, TOC and Tannehill Oil Company, Inc (another company also owned by the partners of TOC and TEC) sold all of Tannehill companies’ assets to Berry Petroleum.  TEC received $200,000 from the sale.  In AL 2990, SoCalGas stated that TEC did not assign the LTK to Berry Petroleum.  Tannehill parties set up a limited liability company called the Sunset Investment Company, LLC (Sunset), which serves as the source of funds to indemnify STI
 and/or Berry against liability to SoCalGas in connection with TEC’s breach of contract.  Therefore, according to SoCalGas, TEC remained liable to SoCalGas for all the TOP charges until the LTK expiration in December 2001.  Had the contract been performed, SoCalGas claims the present value of all past due and future TOP charges would be about $5.1 million. 

The Relationship Between The Parties


                                                     steam
Litigation

TEC, affiliated Tannehill parties, and SoCalGas have been involved in legal action from mid-1995 to the present.  In July 1995, TEC filed an antitrust suit in United States District Court in Houston, Texas, alleging that the TOP obligations were invalid and in violation of Federal and California antitrust laws.  SoCalGas filed a complaint in September 1996 in Los Angeles County Superior Court, alleging that TEC had breached the LTK.  SoCalGas then amended its complaint to add Caterpillar (the original customer on the LTK) as a defendant.

During the litigation process, the parties have participated in extensive settlement negotiations and mediation.  They finally reached a Settlement Agreement in September 2000.  At this time, the case has been set for a 30-day trial in Los Angeles.  The trial date has been continued to May 14, 2001 to allow for Commission review of the settlement.

Recording of the Total Settlement Consideration

On January 26, 2001, SoCalGas filed Advice Letter 2990, which presented the terms of the Settlement Agreement reached in September 2000 between Tannehill parties and SoCalGas to resolve the legal dispute regarding the LTK.  The Total Settlement Consideration would provide SoCalGas $3.4 million plus interest. 

“Attachment C” to AL 2990 explains SoCalGas’ proposal to record the Settlement Consideration amounts.  SoCalGas has already received $227,808 from TOC pursuant to a Summary Adjudication.  This amount is included in the Total Settlement Consideration.  The remaining amount is $3,172,192 plus interest from October 1, 2000 until the Consummation Date.  SoCalGas proposes to account for the remaining $3.17 million as follows:



Table 1:  Recording of Settlement Payment

Present Value of Past Obligations previously recorded in EORA
$1.94 million

Ratepayer Share of Remaining Obligation to be Recorded in EORA (95%) 
$1.17 million

Shareholder Share of Remaining Obligation to be Recorded in EORA (5%)
$0.06 million

Total
$3.17 million

SoCalGas previously received from TOC pursuant to the Summary Adjudication
$0.23 million

Total Settlement Consideration
$3.4 million

Pricing Flexibility Consideration for the EOR Market

Enhanced Oil Recovery (EOR) transmission service negotiated under Schedule GLT was established by D. 85-12-102, and modified by D. 86-12-009 and D. 87-05-046.  Schedule GLT is applicable to long-term transportation of customer-owned natural gas for use in EOR facilities.  Transportation service under this schedule is governed by a negotiated contract and is limited to volumes equal to, or in excess of 250,000 therms per year to each customer’s premises.  The Commission’s position in allowing pricing flexibility for the EOR market in D. 85-12-102, was an effort meant to allow SoCalGas and Pacific Gas and Electric Company (PG&E) to compete with interstate pipeline proposals pending at the Federal Energy Regulatory Commission (FERC) that were positioning to enter the market. 

EORA Balancing Account

D. 87-05-046 removed EOR service from other noncore service in the cost allocation process, recognizing that revenues from the EOR market, if included in forecasts used for cost allocation, would result in “a near certain undercollection for every volume of EOR gas transported.
”  

Instead of being included in the cost allocation process, EOR revenues are recorded to the EORA established in D. 87-05-046.  The margin contribution and the 95% ratepayer share of the excess revenue requirement above Short Run Marginal Cost (SRMC) recorded in the EORA is flowed back to offset the gas revenue requirement.

Incentive Mechanism
A financial incentive mechanism was established to encourage the utilities to negotiate the most competitive prices possible relative to the minimum floor price.  D. 85-12-102 allowed shareholders to retain 25% of the annual revenue derived from transportation rates negotiated in excess of the escalating 3.0 cents per therm minimum rate.  The amount of revenues that was supposed to flow to ratepayers was equal to 75% of this “excess” plus the revenues derived from the base amount.  D.86-12-009 clarified that the floor price would equal the current measure of SRMC effective the date of the contract, as SRMC had decreased to one cent per therm by that time.  D. 87-05-046 modified the incentive mechanism to a 95% ratepayer/5% shareholder sharing of the revenues above SRMC.

Transport-Or-Pay Minimum Obligation

In D. 85-12-102 Take-or-Pay requirements were imposed on all long-term transportation contracts.  Customers were made liable for payment of not less than 50% of the transport fees for the volumes agreed to be delivered on an annual basis. This provided a degree of certainty that the transportation customer was bound to the contract and would not abandon service or leave the system altogether.  This Take-or-Pay limitation was intended to enforce the long-term character of the program.

NOTICE

Notice of Advice Letter 2990 was made by publication in the Commission’s Daily Calendar.  SoCalGas states that a copy of the Advice Letters were mailed and distributed in accordance with Section III-G of General Order 96-A.

PROTEST

There was no protest filed against AL 2990.

DISCUSSION
SoCalGas requests that the Commission approve the Settlement Agreement as reasonable.

SoCalGas claims the Settlement Agreement between the Tannehill parties and SoCalGas will benefit SoCalGas’ ratepayers and shareholders.  The Settlement Consideration will secure payment from Tannehill parties of $3.17 million dollars plus interest accrued to offset past billed TOP obligations as well as a portion of the remaining value of the LTK.  In addition, the Settlement provides for termination of the LTK, ending five and a half years of litigation.  Ratepayers will receive $1.17 million, to be recorded in the EORA.  (An additional amount had already been credited to ratepayers in the EORA, related to the Tannehill LTK.)  Had the litigation been pursued any further, there is a possibility of a less favorable outcome than that achieved through this settlement. 

The accounting treatment of the Settlement Payment is consistent with the rate-making treatment approved by the Commission in Table 2 of Resolution G-3274, dated January 6, 2000.  That resolution dealt with a similar dispute between SoCalGas and another LTK customer.  

SoCalGas also says that the Settlement Agreement requires a Commission decision which is acceptable to SoCalGas by April 30, 2001.  Without securing Commission approval of the settlement by this date, SoCalGas risks the termination of the settlement, and the possibility of a court trial.

The Settlement Agreement achieved between Tannehill parties and SoCalGas is reasonable and in the public interest.  We should approve the settlement.

Comments

This is an uncontested matter in which the resolution grants the relief requested.  Accordingly, pursuant to PU Code Section 311(g)(2), the otherwise applicable 30-day period for public review and comment is being waived.

FINDINGS

1. SoCalGas filed AL 2990 on January 26, 2001 to request that the Commission: 1) approve the Settlement Agreement between SoCalGas and Tannehill by April 30, 2001, and by doing so find the provisions of the Settlement Consideration reasonable, and 2) approve the accounting treatment of the Settlement Payment in “Attachment C” in its advice letter.

2. The LTK contract was negotiated under Schedule GLT for discounted EOR service governed by rules determined in D. 85-12-102, D. 86-12-009, and D. 87-05-046.  

3. In January 1995, TEC bypassed SoCalGas for the Kern/Mojave interstate pipeline and ceased gas transportation on SoCalGas’ system.  TEC incurred TOP charges from 1995 forward, which they refused to pay.

4. SoCalGas was engaged in five and half years of litigation with the defendants in federal and state courts before entering into a Settlement Agreement to resolve the litigation.

5. Approval of the Settlement Agreement will terminate the LTK and release parties from all of the outstanding litigation.

6. The Total Settlement Consideration of $3.4 million plus interest recovers previously billed amounts that were recorded in the EORA and returned to ratepayers along with the related interest from shareholder financing of the outstanding balance.  The Total Settlement Consideration also recovers a portion of the remaining value of the LTK.

7. SoCalGas’ shareholders will collect a 5% incentive of the EOR revenues recovered for obligations which haven’t been yet recorded in the EORA.  

8. Ratepayers will receive $1.17 million plus interest of the Total Settlement Consideration, to be recorded in the EORA.

9. The Total Settlement Consideration of $3.4 million includes about $1.94 million for amounts already recorded in the EORA, and $227,000 which SoCalGas has already received from TEC.

10. The Settlement Agreement between SoCalGas and Tannehill is reasonable and in the public interest.  Therefore, the Settlement Agreement should be approved.

THEREFORE IT IS ORDERED THAT:

1. SoCalGas’ Advice Letter 2990-G is approved.

2. This resolution is effective today.

I certify that the foregoing resolution was duly introduced, passed and adopted at a conference of the Public Utilities Commission of the State of California held on April 19, 2001; the following Commissioners voting favorably thereon:
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STI Capital, Inc., a California corporation, formerly known as Caterpillar Capital Company, Inc.


Pg. 19, slip opinion
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