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RESOLUTION

Resolution G-3388.  The Southern California Gas Company (SoCalGas) requests authority to revise the language of Rule No. 12, Section F, Late Payment Charges.  SoCalGas’ request is denied.  
By Advice Letter 3612 filed on March 23, 2006.  
__________________________________________________________

Summary

This resolution denies SoCalGas’ request, made in Advice Letter 3612, to revise its Rule 12, Section F, Late Payment Charges.  SoCalGas requested changes that essentially would require receipt of payment from “non-State Agency” public sector customers that are provided with certain natural gas services by the Department of General Services Natural Gas Service (DGS) within 19 days, rather than the 45 days they are currently allowed.  Late payment fees would then apply to payments received after the due date.  SoCalGas shall retain its current Rule 12 language regarding late payment charges.
The DGS protest is granted.   A number of the entities that DGS serves also filed protests, but those protests simply supported the DGS protest.

Background

Since 1987, DGS has been operating a natural gas services program that provides full-requirements turn-key natural gas services.  DGS now serves approximately 100 participants in SoCalGas’ and SDG&E’s service territory.  Participants include virtually all state government agencies operating in the SoCalGas and SDG&E service territory, plus a number of local government agencies and certain public sector entities such as colleges and hospitals.  
SoCalGas Advice Letter (AL) 3515-A, effective January 1, 2006, established a late payment charge for non-residential customers.   The tariff language included with that AL addressed the concerns of DGS regarding the application of late payment charges to the various customers DGS serves.  
The following language was included to apply to customers served by DGS:
“If an account is served by or serves a State Agency and payment is not received within the time limits specified pursuant to the California Prompt Payment Act, Government Code 927 et seq., then a penalty for late payment shall be imposed upon the State in accordance with the provisions of the California Prompt Payment Act.  For purposes of determining the applicability of this section, the phrase “is served by or serves a State Agency”, shall include governmental entities where a portion of utility service is provided or arranged for by a State Agency and collection and payment of the particular utility bills is handled by that State Agency.  It is the intent of this section not to exceed the requirements and limitations specified by the California Prompt Act.”  
SoCalGas now finds this approved language problematic because it extends “State Agency” status to “non-State Agency” account holders and desires to revise the above language of Rule No. 12 to avoid the difficulty in applying late payment charges to non-State Agencies.  

SoCalGas said that DGS is a State Agency that pays bills for not only State Agencies but also certain other entities that are not listed in the State Agency Index available on the State of California’s website.  SoCalGas believes that the State Agency Index on the State’s website should be used in determining State Agency status.  SoCalGas proposes to modify its Rule No. 12, Payment of Bills, to replace the above quoted text with the following:  
“Where an account serves a State Agency and payment is not received within 45 calendar days after the date of electronic transfer or the date mailed as indicated on the bill, the late payment charge applicable to that account will be at a rate of one percent above the rate accrued on June 30th of the prior year by the Pooled Money investment Account, but not to exceed 15 percent, all as set forth in Government Code 927.6(b).  Such rate shall be applied to and accrue on a State Agency account only after 45 days from the date mailed as indicated on the bill.  
The State of California shall notify the Utility as to which accounts serve State Agencies.  The provisions of the above paragraph shall apply after such notification, except where the Utility has previously identified the account as one belonging to the State Agency.”  
SoCalGas points out that the above language for assessing a late payment charge on a State Agency is essentially identical to the authorized language in San Diego Gas & Electric’s (SDG&E) Rule 9, Rendering and Payment of Bills.  

SoCalGas contacted the Department of General Services manager responsible for the administration of the California Prompt Payment Act (PPA)
 who provided information clarifying the eligibility under the Act of defined State Agencies.  SoCalGas asserts that its proposed revision to its Rule No. 12 will not violate the provisions of the Act.  
Notice 

Notice of AL 3612 was made by publication in the Commission’s Daily Calendar.  SoCalGas states that a copy of the Advice Letter was mailed and distributed in accordance with Section III-G of General Order 96-A. 

Protests

DGS Protest

DGS protests that SoCalGas’ proposal in AL 3612 violates the PPA, is contrary to the language approved by the Commission in AL 3515-A, and will result in increased costs for ratepayers and taxpayers.  DGS recommends that the Commission reject SoCalGas’ proposal and retain the status quo as represented in AL 3515-A.  
First, DGS submits that the change to Rule 12 adopted by this Commission last year when it approved AL 3515-A does what is legal and appropriate, is far superior to what SoCalGas now proposes, saves ratepayers money, and does not need to be changed.  

DGS asserts that that AL 3612 arose when DGS objected to SDG&E imposing late payment charges on several DGS participants in the SDG&E service territory.  SDG&E pointed to its tariffs and DGS pointed out that the SDG&E tariff also violated the limitations in the California Prompt Payment Act, Government Code 927 et seq.  DGS said it also pointed out the revisions made in AL 3515-A and asked SDG&E to review the matter to make the two consistent and shortly thereafter SoCalGas AL 3612 was filed.  DGS believes this to be a statewide issue.  
Rather than changing SDG&E’s late payment rule, DGS argues that SoCalGas now seeks to reverse the Commission’s approval of AL 3515-A.  DGS said it worked with SoCalGas to develop the language the Commission approved in AL 3515-A.   SoCalGas is asking the Commission to reverse its prior decision.  DGS said that what is in AL 3612 was in AL 3515 (the original filing) and suffers from the same maladies.  
DGS said that the language in AL 3515-A addresses the Prompt Payment Act as well as the benefits that the DGS program provides to SoCalGas ratepayers and taxpayers of the State.  DGS goes on to say that contrary to what SoCalGas now claims to be problematic, the language of AL 3515-A was specifically designed to allow DGS to serve as a single point of billing contact for all of the participants in the DGS Program.  The language of AL 3515-A was planned and discussed to solve several problems.  
DGS said that the language of AL 3515-A saves SoCalGas’ ratepayers money.  DGS explained that rather than having multiple layers and players asking questions and reconciling accounts, DGS served as the single point of contact.  SoCalGas and SDG&E get one check for all of the participants in the DGS program and a professional staff of gas experts that provide a single point of interface between SoCalGas and the participants.  DGS also deals with gas commodity, transportation and the mismatch between gas deliveries and takes and billing questions.   
Second according to DGS, AL 3612 fails to comply with the PPA in numerous ways, including but not limited to the following:  
· Due date of payment.  Under SoCalGas’ revision, payment must be received by SoCalGas within 45 calendar days after the date of electronic transfer or date a bill is mailed, as indicated on the bill.  The PPA states that the state agency is not responsible for a penalty until 45 days after receipt of an undisputed invoice.  SoCalGas’ revision fails to take into account the time lost in mailing.  In addition, it is sometimes necessary to resolve disputes over invoices - thus, imposition of a penalty which does not take into account time to resolve disputes regarding the invoice violates Government Code Section 927.6(b).  

· Failure to include a waiver of late payment penalties under $75.00.  Govt. Code 927.6(b) specifically provides for a waiver if the penalty is less than $75.00.  SoCalGas’ revision does not include any provision for a waiver, and thus, again violates state law, the PPA.  
· Improperly requiring notice of relationship.  The PPA applies certain provisions to the State Agency and those entities which either are served by or serve a State Agency.  The revisions proposed by SoCalGas require the State of California to notify the utility as to those accounts which it contends are State Agencies.  Not only does this impose an additional requirement not set forth in the PPA, but presumably, if the “State of California” inadvertently fails to provide notice to the utility about one or more State Agencies, then according to this language, the utility would be permitted to apply penalties to State Agencies, which under the PPA it cannot do.  
DGS asserts that it renders an invaluable service to SoCalGas and its participants by collecting, reviewing and working out any issues with billings, more efficiently than the customer service representatives of a utility, before any payment is made to the utilities.  DGS said it makes a single payment to utilities for all of its participants thereby creating efficiencies in handling bills.  DGS then states that the benefit for all of its participants and SoCalGas is only possible if DGS has more than 19 days to process all of its participants’ billings, which DGS submits is permitted by the PPA.  

DGS argues that the provisions of Rule 12 developed in AL 3515-A were drafted specifically to comply with the PPA and reduce costs to both SoCalGas’ ratepayers and the taxpayers.  That the current language of AL 3515-A extends State Agency status to non-State Agency account holders was intended and is not an inequitable result given the services provided.    

DGS concludes that SoCalGas’ ratepayers and taxpayers of California benefit from the efficiency of DGS’ handling, adjusting and in some cases making payments for State Agencies and other non-State Agency customers.  DGS contends that it is appropriate for the rule to be worded precisely as it currently stands to allow DGS to continue providing this service and improved efficiency.  
Protests of Others
The San Diego Community College District, the County of Santa Barbara Public Works Department, the County Sanitation Districts of Los Angeles County, and the West Kern Water District, Mt. San Antonio College, all of who purchase natural gas through DGS, submitted protests that supported DGS’ protest and said that the inability of DGS to serve as a single payment center would increase their costs.  

SoCalGas’ Response to DGS’ Protest

SoCalGas said it filed AL 3612 in order to specifically state in what manner, under a proper interpretation of the PPA, SoCalGas would implement the late payment charges (LPC) provision ordered by the Commission in its last cost of service proceeding.  
SoCalGas cites the PPA, Government Code 927(b):  
“It is the intent of the Legislature that state agencies pay properly submitted, undisputed invoices within 45 days of receipt, or automatically calculate and pay the appropriate late payment penalties as specified in this chapter.”  

SoCalGas explains that SDG&E has had an LPC provision in its tariff in place for a number of years.  SoCalGas filed AL 3612 to bring its LPC tariff into conformance with that of SDG&E in response to apparent customer confusion concerning how SoCalGas’ current LPC relates to qualifying State Agency accounts.  

SoCalGas further explains that the PPA uses a “qualifying state agency” definition that is almost identical to the State’s published State Agency Index relied upon by SDG&E in granting State Agencies more time (the extended 45 days) to pay their bills.  The only difference between the two is that the State Agency Index published by the State includes the University of California system, the California State Universities, the Judicial Branch, and the Legislative Branch, while the PPA specifically excludes these agencies as “qualifying State Agencies.”
SoCalGas said that DGS can and does provide certain energy services to both “qualifying State Agency” accounts as well as to “non-qualifying State Agency accounts.  SoCalGas indicated that the changes sought by its filing are simply to make it clear that only qualifying State Agency accounts served by DGS will receive the benefit of the PPA’s extended payment time.  SoCalGas contends that DGS cannot transform a statutory non-qualifying State Agency into a qualifying State Agency simply by providing similar services to both.  
SoCalGas said that it needs the ability to efficiently reconcile the remitted payment from DGS to the customer-specific invoices, and denies that DGS saves money for SoCalGas and DGS’ clients by having the bills prepared by SoCalGas mailed to one location.  SoCalGas said there is actually an increase in cost of processing payments remitted by DGS since DGS’ combined payments must be handled by SoCalGas personnel utilizing a painstaking manual process to ensure the respective individual State Agency customer accounts are properly credited and that payment is being received in a timely way pursuant to tariff requirements.  In addition, when remitting its single consolidated payment to SoCalGas, DGS does not regularly provide the minimum information needed to enable reconciliation to the particular customer account invoices for which DGS is rendering a consolidated payment.  
SoCalGas denies that its proposed change in tariff fails to include a waiver of penalties under $75 since the tariff language refers to Government Code 927.6(b) that provides expressly for a waiver if the penalty is less than $75.  

SoCalGas argues that simply because DGS may have obtained authorization from a non-qualifying State Agency to have its bills mailed by SoCalGas directly to the DGS does not somehow enable that entity to take advantage of benefits of the late payment provisions of the PPA.  
SoCalGas recommends that the protest to AL 3612 be rejected.  

In a letter dated April 27, 2006 SoCalGas made additional brief comments on the seven additional protests.  

SoCalGas said that it is simply seeking clarification that customers who are not qualified state agencies, based on the State Agency Index, should not be provided an extended period of time to pay its bill pursuant to the PPA simply because they happen to be a client of DGS for certain gas marketer services.  If such a privilege were granted, it is possible that there would be discrimination against other similarly situated customers who happen not to be clients of DGS.  
Discussion

DGS should continue to be allowed to pay the bills for its customers in 45 days before SoCalGas imposes a late payment charge.  SoCalGas has not given adequate reasons for requiring DGS to pay the gas bills of its “non-State Agency” clients within 19 days.  
The issue here is the time allowed for “non-State Agency” customers who use DGS services to pay their bills and avoid a late payment fee.  SoCalGas’ Rule 12 currently requires customers (other than those customers who are State Agencies or are served by a State Agency) to pay their bills 19 days after the date of mailing.  The Prompt Payment Act allows State Agencies 45 calendar days following the date upon which an undisputed invoice is received by the State Agency.  Should we approve AL 3612, DGS would have only 19 days to pay SoCalGas for non-State Agency bills.  
Approval of AL 3612 would clearly result in cost and inconvenience to DGS.  In order for DGS to make a single bill payment to SoCalGas for all of its accounts, it needs to receive all of the bills.  DGS requires at least 40 days to collect the bills of all of its customers including gas procurement and transportation charges.  In addition, DGS must have the bills from all of its customers before it can calculate not only the total bill due to SoCalGas, but also the correct bills for each customer.  This is because, due to the way DGS procures gas supplies, it does not know the average commodity cost of gas until the total quantity of gas delivered is known.  
The Energy Division asked SoCalGas to quantify the costs of additional work caused by DGS.  SoCalGas responded: 

“SDG&E and SoCalGas have not performed an analysis to assess this incremental cost.  The difficulties in promptly reconciling DGS’ payments has been a gradual occurrence as DGS began to add more clients.  SDG&E and SoCalGas must bear these increased costs to the extent they were not anticipated in the utilities’ base rates authorized by the Commission.”  

SoCalGas may face some difficulties in processing DGS bill payments, but these do not appear to be significant or insurmountable, and the current framework appropriately allows DGS to provide natural gas services for its customers, a framework that was agreed to just a few months ago.

DGS informed the Energy Division that DGS does not simply return disputed bills to SoCalGas but tries to work out the proper bills with SoCalGas and makes payments within the 45 day period currently allowed, even when disputed bills are outstanding.  DGS also indicated that SoCalGas has never conveyed any problems it may have had with DGS’ bill payments.

SoCalGas’ current tariff language in Rule 12 was just revised earlier this year in Advice Letter 3515-A, after apparently working out that language with DGS.  SoCalGas has not now provided adequate justification for requiring DGS to pay the bills for its “non-State Agency” clients within 19 days.  The Company says it has difficulty handling DGS bill payments, but this seems to be mainly due to allegedly inadequate detail being provided by DGS.  SoCalGas doesn’t make any connection between the inadequate detail allegedly being provided by DGS and whether this is somehow associated with “non-State Agency” clients.  

SoCalGas informed the Energy Division that some of the problems it encounters with DGS bill payments are due to DGS errors, such as: 1) mailing of bill payments to the wrong address, 2) failing to provide payment stubs, and 3) failing to provide the correct or complete account number.   SoCalGas indicates that such problems occur virtually every month.  DGS should work with SoCalGas and provide them with the information they need to efficiently process DGS’s bill payments.  

In response to a data request from the Energy Division, DGS says it similarly serves customers in Pacific Gas and Electric’s (PG&E) and San Diego Gas and Electric’s service territories, but has received no complaints from either of those utilities.  It is unclear why SoCalGas has encountered a problem with DGS bill payments.

All of DGS’ clients are State Agencies or another type of public agency, so there is a public interest in allowing DGS up to 45 days to pay its clients’ bills.   
Other marketers serving SoCalGas customers are able to deal with the complexities of serving multiple accounts and making the necessary bill payments within 19 days.  Nevertheless, all of DGS’s customers are either State Agencies, “non-qualifying State Agencies”, or some other type of public sector agency.  The Commission received protests from a number of these entities, which included a college, a water district, a county public works department, and a sanitation district.  The PPA allows payments to be made by qualifying State Agencies to be made by 45 days after the receipt of an undisputed invoice.  Although the PPA may not technically qualify all of these entities as “State Agencies”, DGS performs a valuable service for its many public sector customers.   DGS clients need to follow certain protocols to assure that funds are being appropriately spent, and there is a public interest in enabling these agencies to procure natural gas supplies in an efficient, low-cost manner.  

SoCalGas shall maintain the existing tariff language for its Rule 12.  

Comments

Public Utilities Code section 311(g)(1) provides that this resolution must be served on all parties and subject to at least 30 days public review and comment prior to a vote of the Commission.  Section 311(g)(2) provides that this 30-day period may be reduced or waived upon the stipulation of all parties in the proceeding.  

The 30-day comment period for the draft of this resolution was neither waived nor reduced.  Accordingly, this draft resolution was mailed to parties for comments. SoCalGas filed comments on the draft resolution on October 24, 2006, and DGS filed reply comments on October 31, 2006.
In its comments, SoCalGas argued that the Draft Resolution is in error  because the PPA does not apply to non-State Agency payments by DGS, but applies only to qualifying State Agencies.  SoCalGas also noted that other public sector utility customers who are clients of contracted marketers are not eligible for provisions of the PPA regardless of valuable services performed and Non-State Agency clients must receive the same services provided to all other similarly situated customers in a non-discriminatory way.  SoCalGas believes that the draft resolution is inconsistent with the PPA and should be revised to recognize that AL 3612 was filed solely to eliminate the difficulty SoCalGas is encountering in implementing the provisions of the PPA.  SoCalGas recommends approval of AL 3612.
In reply comments, DGS responded that:

· the PPA should apply to the DGS and the participants for which DGS is an agent,

· SoCalGas fails to recognize that that it is not the act of providing contracted marketing services  but the fact that a qualified state agency is covered under the PPA,

· SoCalGas’ issue with SDG&E is not a basis for a change in the timing of late fees, and 

· equity and efficiency supports the adoption of Draft Resolution G-3388. 

DGS supports the adoption of Draft Resolution G-3388.
In AL 3612, SoCalGas seeks changes to Rule 12 that would essentially replace the “state agency” provisions adopted through Advice Letter 3515-A with language similar to that proposed in AL 3515 and abandoned when that AL was withdrawn and replaced by AL 3515-A.  Public sector customers whose accounts were serviced by DGS, but who did not fall within the PPA definition of  a qualifying state agency would be required to pay bills within 19 days, or have DGS pay their bills within 19 days, as if they were non-public sector non-residential customers.  SoCalGas claims this is necessary to avoid the discrimination that would result if public sector customers that were not “state agencies” under the PPA were able to benefit from the PPA’s extended billing cycle, while other non-residential customers faced a shorter billing cycle.  SoCalGas also prefers its proposed approach because it would be consistent with the existing tariffs of its affiliate, SDG&E.


There are at least two major flaws in SoCalGas’ reasoning.  While the utility is correct in noting that the PPA applies to some governmental entities whose natural gas needs are served by, and whose utility bills are paid by DGS  -  those that meet the definition of State Agency in the PPA - and not to other governmental served by DGS who do not fall within the PPA definition of a state agency, this fact is not especially relevant to the question whether SoCalGas’ current Rule 12 is unreasonable or inconsistent with the law.  First, the late payment charge SoCalGas seeks to apply is a creature of a decision of this Commission, not of a statutory provision over which the utility and Commission have no control.  The legality of the late payment charge tariff does not depend on the closeness of its match to the provisions of the PPA, but rather to the more basic question of whether the tariff is one this Commission has the authority to authorize.    

Second, the changes to Rule 12 that SoCalGas seeks now would in essence replace the current Rule 12 adopted pursuant to AL 3515-A with the version of Rule 12 that SoCalGas proposed in AL 3515 and then subsequently withdrew and replaced with the AL 3515-A version.  SoCalGas is claiming that its own tariff language is discriminatory.  While it laudable for a utility to recognize flaws in its existing tariffs, the “flaw” alleged here is one the utility crafted in response to DGS’ concerns about its earlier advice letter.  It is no surprise that the DGS protests the latest effort to modify Rule 12 by replacing it with language from the earlier advice letter to which DGS previously objected.  The public interest is not served when a utility proposes one tariff approach, withdraws it in the face of reasoned concerns expressed by interested parties, replaces it with a proposal addressing those concerns, and then, within a few months, proposes to replace the replacement version of the tariff with the initial language it previously withdrew.   

The current non-residential late payment charge tariff language regarding state agencies was well within the Commission’s authority to approve, and has a rational basis.  No one disputes the Commission’s authority to adopt in Decision (D.) 04-12-015 a settlement agreement adopting SoCalGas’ proposal for a late payment charge for non-residential customers.  When SoCalGas filed AL 3515 on July 14, 2005 to modify its Rule 12 to include the authorized late payment charge, DGS suggested modifications to clarify that its processing of bills for all agencies it provided with natural gas and billing services would be subject to the same billing cycle; SoCalGas agreed to these changes, withdrew AL 3515, and filed AL 3515-A with replacement language corresponding to the changes recommended by DGS.  AL 3515-A was filed August 1, 2005.  The Director of the Commission’s Energy Division sent SoCalGas a letter notifying the utility that AL 3515-A would become effective January 1, 2006.   The Commission’s approval of AL 3515-A by permitting it to go into effect as filed and with the effective date requested was clearly within the Commission’s authority under §§ 455, 701  and other provisions of the Public Utilities Code.

SoCalGas’s current Rule 12 treats public sector customers of DGS who are not state agencies as defined in the PPA differently only in that DGS is permitted to process their bills on the same cycle it processes other public sector customers that are state agencies as defined in the PPA.  The size of any late payment charge remains the same, whether a customer is served by DGS or not.  Thus, the difference in treatment between non-state agency DGS customers and non-DGS customers is not all that significant.   

DGS points out in its comments that it is itself a qualifying state agency under the PPA, entitled to the extended bill payment period under that Act, and that all of its activities as the bill payer for its public sector customers (whether they are qualifying state agencies under the PPA or not) are therefore covered by the PPA.  DGS states that:  “If the meter for the customer was in DGS’ name, we would not be having this discussion.  However, that involves more work for all and complicates matters significantly.  The DGS is confirming what SCG and the Commission already did when it approved AL 3515-A; to recognize that what the DGS was doing was the economic equivalent of the transfer of the meter by agreement.”  We agree.

DGS further comments that the current approach is more economically efficient for all concerned, since it acts as a single point of contact for its participants in dealing with questions and reconciling accounts, pays with a single check that delineates in the transmittal what accounts are being paid and the amount that are being paid, saves SoCalGas the need to process multiple checks coming in at different times, and permits the continuation of a workable status quo that appears to create no serious problems for the utility.  Again, we agree.  

Given the above, we deny AL 3612. 

Findings

1. On March 23, 2006, SoCalGas filed AL 3612 to request a revision in its Rule 12 that would essentially reduce the amount of time that bill payment is due, from 45 days to 19 days, from public sector accounts served by DGS that are not “State Agencies” as defined by the Prompt Payment Act.  Late payment fees would apply to bills paid after 19 days for such accounts.
2. AL 3612 proposed requiring the State of California to notify the utility as to which accounts served State Agencies as defined in the Prompt Payment Act.  

3. DGS protested AL 3612 on the grounds that it violates the Prompt Payment Act, would inconvenience DGS customers, and would increase their costs.  
4. Six non-State agencies protested AL 3612 on the basis that it would increase costs to them.  

5. DGS serves State and non-State Agencies and renders valuable services to its public sector clients.  

6. There could be a cost and inconvenience to DGS if AL 3612 were approved.  
7. In its response to DGS’s protest, SoCalGas said that DGS cannot transform a statutory non-qualifying State Agency into a qualifying State Agency simply by providing similar services to both.  
8. SoCalGas said that processing payments remitted by DGS is burdensome to SoCalGas’ personnel and at times DGS does not provide the minimum information needed.  
9. SoCalGas has not adequately justified its request to essentially require DGS to pay the gas bills for its “non-State Agency” clients within 19 days.

10. There is a public interest in allowing DGS to pay the gas bills for its clients within 45 days rather than 19 days.

11. It is reasonable to order SoCalGas to allow DGS’ customers to pay their bills within 45 calendar days following the date upon which an undisputed invoice is received by DGS’ customers.  
Therefore it is ordered that:

1.  SoCalGas’ request in AL 3612 to revise tariff language in Rule No. 12 is denied. 
This Resolution is effective today.

I certify that the foregoing resolution was duly introduced, passed and adopted at a conference of the Public Utilities Commission of the State of California held on November 9, 2006, the following Commissioners voting favorably thereon:







 _______________








 STEVE LARSON








            Executive  Director

� The California Prompt Payment Act requires State Agencies to make payments on undisputed invoices within 45 days.  





256168
1

1

