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PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

WATER DIVISION
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                                        March 27, 2001

RESOLUTION

(RES. W-4254), DONNER LAKE WATER COMPANY (DLWC).  

ORDER AUTHORIZING THE ESTABLISHMENT OF TWO 

MEMORANDUM ACCOUNTS FOR LITIGATION EXPENSES.  

BY LETTER RECEIVED FEBRUARY 26, 2001.  

SUMMARY

This Resolution grants DLWC’s request to establish two memorandum accounts to track the costs of legal fees, accounting fees, and other litigation expenses incurred in association with two activities:  a lawsuit with the Donner Lake Village Homeowners Association (Association) and Application (A.)00-12-011.  

BACKGROUND

DLWC has been trying for the past seven years to secure a loan to build a surface water treatment plant.  The lawsuit arises from the ongoing dispute between the company and the Association over easement rights to ground needed to route the intake from Donner Lake to the treatment plant site.  Without this easement, the utility maintains, it cannot build the treatment plant required by the Surface Water Treatment Rule, and bring its water supply into compliance with federal law.  The utility requests memorandum account protections since the lawsuit over this issue has become prolonged, and must be resolved to protect the consumers.  

Additionally, the utility has applied for Commission approval of approximately $12.5 million in State Revolving Fund monies to repair the rest of the DLWC system.  Processing this request (A.00-12-011) is likely to exceed the regulatory expense approved in DLWC’s last general rate case.  Since regulatory expenses are normally considered reasonable business expenses, DLWC is requesting memorandum account treatment so that it may, if it makes its case, recover its regulatory expenses in excess of those last allowed.  DLWC serves 1237 flat rate and 42 metered customers around Donner Lake, in Placer and Nevada Counties.  DLWC’s rates were established in June 3, 1999, pursuant to 

Res. W-4149 which granted a general rate increase of $62,039 or 17.27%.  Both the legal expenses of the lawsuit and the regulatory expenses of the application, are expected to be in excess of what was authorized in the general rate case.

DISCUSSION

Staff has reviewed the utility’s request and recommends approval.  The situation the utility faces could not have been predicted in the last general rate case, and proper and expeditious resolution of both the lawsuit with the Association and 

A.00-12-011 is in the public interest.  The costs of the lawsuit could reasonably be rolled into the cost of constructing the filtration plant, but the expectation is that the plant will take years to complete, and the utility needs to pay its legal fees now.  A.00-12-011 is a request by DLWC to approve a loan to replace infrastructure.  Normally, loan requests are processed by the Water Division, without hearings, and are approved by the Commission voting on an Examiner’s decision.  Because of public interest in the repairs of the DLWC system, as a result of water outages last summer, this proceeding is going to hearing and has an Administrative Law Judge assigned.  The costs of a formal hearing are extraordinary for this type of application. The Commission has approved memorandum accounts in the past, when utilities face expenses that could have not been reasonably foreseen in the last general rate case, which could impact the financial situation of the utility significantly and where resolution of the situation that results in incurring the expense is in the public interest.  For example Res. W-4094, March 26, 1998, approved memorandum accounts for all water companies to track groundwater contamination litigation expenses.  

DLWC should be authorized to accrue in a memorandum account, the litigation fees and expenses incurred in pursuing the “Easement” lawsuit with the Association.  DLWC should also be authorized to track the increased regulatory expenses incurred in processing A.00-12-011 in a second memorandum account.  It may request recovery of these accounts by advice letter.  Staff will audit the account and recommend disposition, as the public interest requires, considering all factors including the outcome of the litigation.  

A memorandum account is not a guarantee of eventual recovery of expenses, nor is it carried as a regular account under the uniform system of accounts for water utilities.  It is carried “off the books”, as a memorandum account.  Commission policy on memorandum account treatment has always been that the burden of proof of the reasonableness of expenses charged to the account is the responsibility of the utility requesting reimbursement of such expenses.  

Also, the Commission said in the Southern California Water Co. Headquarters case, Decision 92-03-094 (March 31, 1992) 43 Cal. P.U.C. 2d600:

“It is a well established tenet of the Commission that ratemaking is

done on a prospective basis.  The Commission’s practice is not to authorize increased utility rates to account for previously incurred expenses, unless, before the utility incurs those expenses, the Commission has authorized the utility to book those expenses into

a memorandum account or balancing account for possible future

recovery in rates.  This practice is consistent with the rule against 

retroactive ratemaking.  (Emphasis in original.)”

Therefore, we will only allow the tracking of those expenses incurred after the establishment of the account.  

NOTICES AND PROTESTS
DLWC has not noticed its customers concerning this request.  It must notice its customers when requesting amortization, and, at that time, the customers can provide public input on the reasonableness of any recovery.  

FINDINGS AND CONCLUSIONS
1.   DLWC is incurring extraordinary expenses in its litigation with the Donner Lake Village Homeowners Association and Application 00-12-011.  

2.   Expeditious resolutions of these two cases is in the public interest.  

3.  DLWC should be allowed to establish two litigation expense balancing accounts.  

4.
The Commission has approved memorandum accounts for water utilities for extraordinary legal expenses that could not have foreseen in the last general rate case.  

5.
The establishment of a memorandum account does not guarantee recovery of the expenses booked to that account.  

6.
The burden of proof as to the reasonableness of any recovery is on the utility.  

IT IS ORDERED that:

1. Donner Lake Water Company is authorized to establish a memorandum account for the legal and accounting costs and other litigation expenses related to the lawsuit with the Donner Lake Village Homeowners Association over easement rights and a second balancing account for the litigation expenses incurred in the processing of Application 00-12-011.  

2.
This resolution is effective today.  

I certify that the foregoing resolution was duly introduced passed, and adopted at a conference of the Public Utilities Commission of the State of California held on March 27, 2001; the following Commissioners voting favorably thereon:  

                                                                               WESLEY M. FRANKLIN

         Executive Director 
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