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R E S O L U T I O N
RESOLUTION T-16530.  NORTHPOINT COMMUNICATIONS, INC. (U-5829-C).  REQUEST FOR TRANSFER OF USEFUL ASSESTS TO AT&T CORPORATION PURSUANT TO THE REQUIREMENTS OF SECTION 851 OF THE PUBLIC UTILITIES CODE.

BY ADVICE LETTER NO. 6, FILED APRIL 11, 2001.

_________________________________________________________________

SUMMARY

This resolution authorizes NorthPoint Communications, Inc. (NorthPoint) to transfer all of its useful assets to AT&T Corporation (AT&T Corp.) as proposed in NorthPoint’s advice letter filing No. 6, April 11, 2001.  The protest of TURN (Toward Utility Reform Network) is rejected in part, and AT&T Communications of California, Inc. (U-5002-C) is required to file certain information with the Telecommunications Division to demonstrate that it is using the transferred assets to provide digital subscriber line (DSL) service.

BACKGROUND

This Commission originally licensed NorthPoint as First Mile.  Pursuant to Decision 97-08-044, FirstMile was granted authority to resell interLata and intraLata digital private line service.  Decision 97-09-110 granted FirstMile authority to operate as a facilities-based CLC and to offer resale of local exchange service within the territories of Pacific and GTEC.

As noted on page 7 (mimeo) of D.00-09-059, FirstMile sent a letter to the Commission's Telecom Division, dated August 8, 1997, reporting that its name had changed to NorthPoint Communications, Inc.  Pursuant to that decision, NorthPoint was granted a certificate of public convenience and necessity as a competitive local carrier to offer resold local exchange, intraLATA and intra-state interLATA voice and data services within the territories of Roseville Telephone Company and Citizens Telephone Company.  Although NorthPoint has been authorized to provide local and long distance service, NorthPoint failed to file any local exchange tariffs, which are a Commission requirement to provide local exchange service. The only service NorthPoint provides is DSL under its Federal Communications Commission tariffs.

On January 16, 2001, NorthPoint filed for protection under the United State Bankruptcy Code.  NorthPoint has ceased operations and has since been subject to the jurisdiction of the Bankruptcy Court.  As part of the structured sale process under the Court, NorthPoint contacted over 200 potential strategic partners, lenders, and other telecommunications companies nationally in the an attempt to keep the company’s operations intact without any loss of service to its DSL customers.  No bids were received to purchase the entire company and sustain service to its customers.  On March 22, 2001, the Bankruptcy Court certified AT&T Corp. as the successful bidder in the Bankruptcy Court’s auction of NorthPoint’s assets, and issued an order approving the sale of substantially all of NorthPoint’s assets to AT&T Corp.

Northpoint discontinued its DSL service to California customers without providing the required 30 days’ notice of termination.  On March 30, 2001, an Assigned Commissioner Ruling in Case 01-03-041 ordered that NorthPoint be enjoined from discontinuing its DSL service to California customers unless it first provided 30 days’ notice of termination.  NorthPoint was directed to cease efforts to shut down its network, and where such termination has occurred, to take all necessary steps to restore service pending notice of termination.  The Commission confirmed this ruling in Decision No. 01-04-008.

On April 11, 2001, pursuant to the Commission’s rules in Decision No. 94-05-051, NorthPoint submitted Advice Letter No. 6 to notify the Commission that NorthPoint intends to transfer substantially all of its useful assets to AT&T Corp. in compliance with a recent order of the United States Bankruptcy Court for the Northern District of California (Bankruptcy Court). The Bankruptcy Court approved a $135,000,000 asset purchase agreement; in exchange for $135,000,000, AT&T Corp. shall receive substantially all of NorthPoint’s useful assets located in California and other states.

311 Mailing of Draft Resolution 

The draft resolution of the Telecommunications Division in this matter was not mailed to the parties in accordance with the ordinarily applicable 30-day notice and comment period of PU Code Section 311(g).  We conclude that any delay in acting upon NorthPoint’s request to transfer assets to AT&T Corporation may result in the unintended effect of canceling the bankruptcy settlement entirely.  Given the fact that NorthPoint’s de minimis cash reserves dwindle daily, the ability of NorthPoint to complete the sale to AT&T Corporation in any form diminishes as time passes.  Immediate action is needed to maintain the possibility of DSL competition in the service territories of NorthPoint.  The public interest in the Commission’s adoption of a decision regarding NorthPoint Advice Letter No. 6 prior to the expiration of the usual 30-day review and comment period clearly outweighs the public interest in having the full 30-day period.  Waiting to circulate a 30-day comment resolution could risk jeopardizing the sale entirely.  In accordance with Rule 77.7(f)(9) of the Commission’s Rules of Practice and Procedure, given the necessity for immediate action, we find the need to waive the review and comment period associated with this resolution.

NOTICE/PROTEST

NorthPoint states that a copy of A.L. No. 6 and related papers were mailed to competing and adjacent utilities and/or other utilities.  Notice of A.L. No. 6 was noticed in the Commission Daily Calendar of April 20, 2001.

TURN Protest

A timely protest was filed to NorthPoint’s advice letter filing by TURN (The Utility Reform Network ) on April 18, 2001.  TURN states that the proposed transfer of assets raises a serious public policy issue that merits a level of scrutiny normally accorded to an application.  TURN is concerned that the transfer of NorthPoint’s assets to AT&T Corp. may be a violation of Section 709 of the Public Utilities Code which states that it is the policy of the California legislature “to encourage the development of new technologies and the equitable provision of services in a way which efficiently meets consumer need and encourages the ubiquitous availability of a wide choice of state-of-the-art services”.  TURN requests a delay to consider if California customers will be deprived of competitive options, and wishes the Commission to test whether AT&T Corp. really intends to use the NorthPoint assets or merely let them sit idle.

More specifically, TURN believes the Commission should consider whether the transfer of NorthPoint’s DSL assets to AT&T Corp. deprives customers of competitive options in high speed technology and limit the number of providers. TURN attached a copy of a news article to its protest stating AT&T Corp. has agreements with other cable providers which reportedly would prevent AT&T Corp. from offering high speed internet access to residential customers served by Cox and Comcast.  AT&T Corp., like other cable providers, offers a competitive high-speed technology that requires different equipment and provides different levels of high speed access than that provided by NorthPoint. TURN therefore requests the Commission to  consider the anti-competitive ramifications of the proposed transfer of assets and order NorthPoint to resubmit its request in the form of an application containing the following information: 

· Copies of the agreements between AT&T Corp. and other cable providers.

· Documentation on the location of NorthPoint’s facilities and the serving territories of AT&T Corp.  owned cable TV systems that currently provide broadband service, or are planning to provide broadband service.

· Documentation about the location of CATV service territories where AT&T Corp.  is precluded from providing broadband service due to agreements with other cable providers and whether these service territories overlap with NorthPoint.

NorthPoint Response to TURN

NorthPoint responded to TURN’s protest on April 26, 2001.  NorthPoint states the following:

· AT&T Corp. has also submitted a separate letter in response to TURN’s protest in which it states in writing its commitment to use NorthPoint collocation and network assets in competition statewide against wireline and cable advanced service providers.

· AT&T Corp. could have selectively bid for NorthPoint properties by location in specific territories, but didn’t.

· From over 180 national and international companies, only AT&T Corp. stepped forward to purchase the assets with the plan to provide competitive services.

· The ability to complete the sale to AT&T Corp. in any form diminishes as time passes.

· NorthPoint creditors will be harmed by delay or canceling of the sale.

· 200 NorthPoint employees hired by AT&T Corp. may lose their jobs if the sale is delayed or cancelled.

AT&T Corp.’s Response to TURN

AT&T Corp.  responded to TURN’s protest on April 27, 2001.  AT&T Corp. states the following:

· TURN’s allegations are without basis, given the fact that the protest was based on a high-level news report.

· There is no basis for the claim that the assets acquired from NorthPoint will be mothballed.

· AT&T Corp.  further states that it is free to use the NorthPoint assets to offer voice services to any California customer.

· AT&T Customer Services can use NorthPoint assets to more quickly and efficiently offer new local voice and data services in competition with ILECs.

· A delay in the sale may block AT&T Corp. efforts to offer DSL service in California.

· A small percentage of the NorthPoint collocation sites that AT&T Corp. plans to acquire in California serve areas in which Cox offers Excite@Home service.  The no-competition restriction is of very limited consequence to California since residential customers have multiple options for facilities based DSL.

· AT&T Corp. can use NorthPoint assets to offer data serivce to any business customer and any ISP (wholesale) who in turn can serve DSL or data services to any California customer (end user).

· AT&T Corp. plans to provide DSL service in California as expeditiously as possible using the NorthPoint facilities at issue.

ORA Comments on NorthPoint Advice Letter No. 6

 
On April 27, 2001, ORA filed comments to NorthPoint’s advice letter filing.  ORA commented with the following:

· ORA shares TURN’s concerns regarding the appropriateness of an advice letter as the proper regulatory mechanism to transfer assets, however, a delay in the sale may prevent asset re-deployment and injure the advanced services marketplace.

· The Commission needs to be assured that the assets being purchased by AT&T will be used to enhance the marketplace NorthPoint is leaving, not further constrict it.

· AT&T Corp.’s purchase of NorthPoint assets is the best and only option available for competitive deployment of these assets in the advanced services market.

· AT&T Corp.  should be able to do without the formality of an application process if the Commission is assured of the transfer’s pro-competitive advantages and the advice letter filing may be approved without delay.

We will discuss TURN’s protest, NorthPoint and AT&T Corp.’s responses, and ORA’s comments in detail in the “Discussion” below.

DISCUSSION

Goal of a competitive broadband marketplace

We agree with TURN that the goal of our review of this proposed transfer of assets should be to promote options for broadband telecommunications services consistent with the policies of Public Utilities Code Section 709.  ORA notes that AT&T Corp’s offer to deploy the NorthPoint assets in the competitive advanced services market is the best and only option available at this time.  We agree with ORA and we approve the transfer subject to further conditions explained below.

Need for an application

TURN requests that the transfer be re-filed as an application and that the applicants submit further documentation:

1) copies of the agreements between AT&T Corp. and cable companies (such as Cox, Comcast and others) 

2) information on the location of NorthPoint facilities in AT&T Corp. cable TV territory that currently or are planned to provide broadband telecommunications services

3) locations where AT&T Corp. is precluded from offering broadband services due to agreements with other cable companies and whether these locations overlap with NorthPoint facilities.

ORA recognizes that it is too late for an application; in fact, ORA says that requiring an application for the asset transfer now would be anti-competitive if it delays the competitive deployment of the NorthPoint assets.  However, ORA recommends that AT&T Corp. be required to submit the information suggested by TURN, namely, 

“...that AT&T describe its contractual arrangements with Cox and Comcast, state how NorthPoint’s DSL assets are to be integrated into AT&T’s in-state network and DSL plans for the residential market, and provide any documentation about agreements with cable providers which might inhibit the deployment of those assets to the retail marketplace.”

We agree with ORA and have requested and reviewed the information described by TURN and ORA.  We believe that requiring an application now would be detrimental to the already extremely limited competition for advanced services market, and we will accept NorthPoint’s request to transfer its assets by Advice Letter.

Monitoring AT&T’s Use of the DSL Assets

AT&T Corp. has represented to the Commission that it is precluded, pursuant to an agreement with Cox and Comcast, from providing retail DSL services to residential customers until June 2006 in the discrete areas where Comcast and Cox offer Excite@Home service.  The service territory at issue is in the San Diego area and is presently served by Cox.  Comcast provides no services in California at this time.  AT&T Corp., however, has also represented to the Commission that it is free to provide wholesale DSL services to residential customers similar to those that NorthPoint previously provided, without restriction.  In addition, AT&T Corp. states that it is free to use the NorthPoint assets to provide retail and wholesale voice services to any California customer, and data services to any business customer and any ISP who in turn can provide DSL or other data services to any California customer.  In sum, AT&T asserts that, through either wholesale or retail service,  it is free to deploy all of the DSL assets it will acquire. 

We note that AT&T Corp. itself has represented to the Commission its commitment to fully utilize the collocation sites and DSL equipment in California that it has agreed to purchase from NorthPoint.  In fact, AT&T Corp. asserts that it would be economically irrational to not utilize the DSL facilities it will acquire.  We intend to hold AT&T to its commitment and expect that, absent compelling circumstances, AT&T will be utilizing all of the acquired DSL and collocation assets and collocation rights for the provision of wholesale or retail DSL service by the conclusion of this year.

Accordingly, we direct AT&T Corp. to file on January 15, 2002, a report demonstrating that it is utilizing all of the DSL and collocation assets and collocation rights in California acquired from Northpoint for the provision of either wholesale or retail service.  The report shall specifically identify any DSL or collocation assets or collocation rights not being utilized, the number of customers potentially served by the unused assets or collocation rights, and the reasons why the assets or collocation rights are not being used.  As stated above, we will require that there be compelling reasons for the failure to use any of the transferred assets or collocation rights.  Absent compelling reasons, the Commission will consider AT&T in violation of this Resolution and will consider appropriate sanctions or penalties.

FINDINGS

1. On April 11, 2001, NorthPoint filed Advice Letter No. 6 and requested an approval to transfer substantially all of its useful assets to AT&T Corp.

2. The United States Bankruptcy Court for the Northern District of California approved an asset purchase agreement between NorthPoint and AT&T Corp.  The general terms are as follows: In exchange for $135,000,000, AT&T Corp. shall receive substantially all of NorthPoint’s useful assets located in California and other states.

3. TURN filed a protest on April 18, 2001, addressing concerns that the transfer would deprive customers of competitive options in areas where NorthPoint’s service territory overlaps with the service territory of cable TV systems owned by AT&T Corp. and subject to contractual agreements with AT&T Corp. pertaining to the provision of broadband service.  TURN advises that the proposed transfer of assets should be considered via an application, instead of an advice letter filing. 

4. On April 26, 2001, NorthPoint responded to TURN’s protest.  NorthPoint indicated that AT&T Corp. has committed itself in writing to using the NorthPoint collocation and network assets to deploy voice and broadband services statewide for competition.  NorthPoint further indicated that if the sale to AT&T Corp. is thwarted, launching new competitive services in California might be compromised.

5. On April 27, 2001, AT&T Corp. responded to TURN’s protest.  AT&T Corp. indicated that TURN’s allegations were without basis.  AT&T Corp. also indicated that it plans to provide DSL service in California using the NorthPoint facilities at issue as expeditiously as possible.

6. On April 27, 2001, ORA filed comments to NorthPoint’s advice letter filing.  ORA indicated that the Commission should ensure that the assets being purchased by AT&T will be used to enhance the marketplace NorthPoint is leaving, not further constrict it, and that AT&T should be able to do so in this case without the formality of an application process.

7. NorthPoint’s request to the Commission to approve the asset transfer to AT&T Corp. by advice letter should be granted, subject to the conditions set forth below.

8. By January 15, 2002, AT&T Corp. should be required to demonstrate that it is utilizing all of the DSL and collocation assets and collocation rights in California that it has acquired from Northpoint or to provide a compelling explanation for its failure to use any such assets or rights.

9. It is in the public interest to waive altogether, rather than simply reduce, the Public Utilities Code Section 311(g) review and comment period associated with this Resolution. 

THEREFORE, IT IS ORDERED THAT:
1. NorthPoint Communications Inc.’s Advice Letter No. 6 is made effective immediately, subject to the following conditions.

2. By January 15, 2002, AT&T Corp. shall demonstrate that it is utilizing all of the DSL and collocation assets and collocation rights in California that it has acquired from Northpoint or shall provide a compelling explanation for its failure to use any such assets or rights.  To this end, by January 15, 2002, AT&T Corp. shall file a report with the Director of the Telecommunications Division demonstrating that it is utilizing all of the DSL and collocation assets and collocation rights in California acquired from Northpoint for the provision of either wholesale or retail service.  The report shall specifically identify any DSL or collocation assets or collocation rights not being utilized, the number of customers potentially served by the unused assets or collocation rights, and the reasons why the assets or collocation rights are not being used.

This Resolution is effective today.

I hereby certify that this Resolution was adopted by the Public Utilities Commission at its regular meeting on May 14, 2001.  The following Commissioners approved it:

__________________________________

WESLEY M. FRANKLIN

       Executive Director
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