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PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

	Telecommunications Division
	RESOLUTION T-16516

	Public Programs Branch *
	May 24, 2001


R E S O L U T I O N
RESOLUTION T-16516.  TO APPROVE THE SECOND AMENDMENT TO THE AMENDED MASTER AGREEMENT FOR CALIFORNIA RELAY SERVICE (CRS) EXECUTED BETWEEN THE DEAF AND DISABLED TELECOMMUNICATIONS PROGRAM ADMINISTRATIVE COMMITTEE (DDTPAC) AND SPRINT COMMUNICATIONS COMPANY L.P. (SPRINT). 

TO APPROVE A 2001 INCREMENTAL INCREASE FOR THE DEAF AND DISABLED TELECOMMUNICATIONS PROGRAM (DDTP) FOR INCREASED COSTS FOR THE CRS.

BY LETTER TO THE EXECUTIVE DIRECTOR DATED MARCH 15, 2001, FROM THE DDTPAC. _________________________________________________________________

SUMMARY
This resolution authorizes the Second Amendment to the Amended Master Agreement (APPENDIX A) for the California Relay Service (CRS) (Second Amendment) that has been executed between the DDTPAC and SPRINT provided that the filed Second Amendment is revised to reflect a transition plan.
The Second Amendment, as executed by the DDTPAC and SPRINT, approves the reimbursement rate for SPRINT of $1.38 from January 1, 2001, through June 18, 2001.  The new base rate of $1.39 will be paid to SPRINT beginning on June 19, 2001, provided that SPRINT complies with the Federal Communications Commission (FCC) requirement for emergency call handling.  The base rate includes and applies to SPRINT’s provision of Speech-to-Speech service (STS) upon the date SPRINT begins providing STS as part of the CRS.  
The Second Amendment also extends the term of the Master Agreement between the DDTPAC and SPRINT from October 12, 2001, to October 11, 2002.  The reimbursement rate during this extension time will be $1.39.  It provides that the DDTPAC may  extend the Second Amendment with SPRINT on a month-to-month basis after October 11, 2002, at the rate of $1.39, as long as the DDTPAC provides SPRINT advance written notice of 90 days.  
Finally, the Second Amendment  provides that SPRINT will be designated as the primary CRS provider, as defined in the Master Agreement, effective October 12, 2001.  As primary provider, SPRINT must be prepared to assume 100% of the CRS traffic in California, effective October 12, 2001.  SPRINT shall hire and retain throughout the remaining term of the Second Amendment at least two additional customer relations staff in California.  The Second Amendment between the DDTPAC and SPRINT is effective only if approved by the Commission no later than the first Commission meeting in May 2001.

The DDTPAC requests a 2001 budget augmentation for CRS of $1,954,135 from its year 2001 proposed budget due to increased costs for the CRS. 

BACKGROUND

The Commission approved a Master Agreement for the CRS in Resolution T-15933, dated July 3, 1996.  The Master Agreement expires October 11, 2001.  The Master Agreement provides for both primary and secondary providers.  The Master Agreement and the First Amendment to the Master Agreement (First Amendment) also provide for liquidated damages for (1) Excessive Call Blockage and (2) Excessive Time To Answer Calls.  Only the primary provider is permitted to use the current CRS 800 numbers.  Secondary providers are required to use their own 800 numbers for access to the CRS.  Currently, MCI/WorldCom (WorldCom) is the primary provider and SPRINT is the secondary provider. 
On September 11, 1997, SPRINT began offering CRS as a secondary provider at the rate of $0.89 per conversation minute pursuant to Commission Resolution T-16084, dated September 3, 1997.  On October 22, 1998, the Commission approved Resolution T-16207 that provided for the CRS rate to be increased from $0.699 to $0.89 per conversation minute for WorldCom.  On October 22, 1998, the Commission approved Resolution T-16209 that raised the CRS rate from $0.89 to $1.09 for SPRINT, approved the First Amendment between SPRINT and the DDTPAC, and authorized the DDTPAC to offer this CRS rate to all other providers who meet the criteria set forth in this resolution.  On December 17, 1998, the Commission approved Resolution T-16262 that increased the CRS rate from $0.89 to $1.09 for WorldCom and approved the First Amendment between WorldCom and the DDTPAC.  The DDTPAC is now in the process of developing a Request for Proposal for CRS because the current Master Agreement for CRS expires October 11, 2001.

NOTICE  

Notice of the filing of the letter request by the DDTPAC was published in the Commission Daily Calendar of March 16, 2001.  On March 27, 2001, AT&T Corporation (AT&T) and WorldCom made late filed comments/protests to the Notice of Request for approval of the Second Amendment.
COMMENTS

This draft resolution was mailed on April 3, 2001, in accordance with PU Code Section 311(g) (1) to the parties of record in I.87-11-031.  The Telecommunications Division directed parties to file comments no later than April 13, 2001 and reply comments no later than April 19, 2001.  On April 13, 2001, the DDTPAC, AT&T Corporation and WorldCom  filed comments on the draft resolution.

On April 16, 2001, Steefel Levitt  &Weiss (Steefel), attorneys for the DDTP and the DDTPAC, filed reply comments to the protests filed by WorldCom and AT&T.  On April 19, 2001, WorldCom and Sprint filed reply comments.  On April 25, 2001, the California Coalition of Agencies serving the Deaf and Hard of Hearing filed comments on the draft resolution.

The Commission also received letters from United States Congressman Gary A. Condit, California State Senator Dick Monteith, California Assemblymembers Dennis Cardoza and Dave Cogdill, Stanislaus County Supervisors Pat Paul and Paul W. Caruso, City of Riverbank Mayor William O’Brien, six individuals, 210 employees at Riverbank, and a petition signed by 21 individuals.  Public officials and local residents expressed concern about the economic impact on Stanislaus County if WorldCom is no longer the primary CRS provider.
SUMMARY OF COMMENTS

In its comments, AT&T objects to the DDTPAC’s recommendation to make Sprint the primary provider beginning October 12, 2001.  AT&T argues that this action is inconsistent with the original Master Agreement, the public interest and state contracting processes.  It believes that granting Sprint the primary provider status hinders multi-vendoring, and suggests that the Commission delay its decision on this matter while DDTPAC negotiates with other potential CRS providers, including AT&T.  

WorldCom makes two central observations about the Second Amendment:1) it violates the terms of WorldCom’s Master Agreement; 2) it is inconsistent with basic principles of competitive contracting and applicable state procurement law.  WorldCom argues that the DDTPAC’s recommended rate increase is not truly the “best offer” available, and points out that its offer of $ 1.35/conversation minute is lower than Sprint’s offer of $1.39 with no liquidated damages.  WorldCom concludes by requesting the Commission to deny DDTPAC’s request and to direct the DDTP to negotiate a rate increase with WorldCom.  

Steefel maintains that the Second Amendment is legally proper, and points out that neither AT&T nor WorldCom cite any authority to support their respective allegations that the Sprint Second Amendment violates state procurement law.  Steefel notes that the DDTPAC has not negotiated a new contract with either provider; instead, it seeks amendment to extend the Master Agreement’s term, to allow it sufficient time to complete the procurement process for its new contract. 
Steefel believes the Commission should reject AT&T’s request for a delay of action on the requested Second Amendment, as the extension is an extremely time-sensitive issue.  Sprint has notified the DDTPAC that it cannot proceed if the Commission does not approve the Second Amendment by its first meeting in May.  Steefel argues that any less advance notice will prevent it from having sufficient time to prepare its resources for the October 12, 2001 transition of CRS traffic from WorldCom to Sprint, and that the public interest requires that service not be substantially disrupted after October 11, 2001.  

In its reply comments, WorldCom argues: 1) the DDTP/DDTPAC filed its response two weeks late and the Commission should reject it; 2) the DDTPAC requested a $67.5 million budget in on October 2, 2000, but now is requesting $1.9 million to cover the increased costs for relay service but anticipates the possible need for another budget augmentation should WorldCom agree to become a secondary provider; 3) WorldCom’s March 14, 2001 proposal is more cost effective than that recommended by the DDTPAC; and 4) the DDTPAC seeks approval to operate outside  both the Master Agreement and state procurement rules. 

WorldCom states that by accepting the secondary provider’s rates, the Second Amendment clearly contravenes the terms of the Master Agreement. It argues that designating Sprint as the primary provider of CRS from October 12, 2001 forward effectively creates an entirely new CRS contract, and in so doing violates state procurement guidelines.  Second, WorldCom maintains that the DDTPAC’s recommendation to not apply liquidated damages to Sprint until October 12, 2001, (while WorldCom will be subject to liquidated damages), is arbitrary.  Third, WorldCom is concerned that the Second Amendment does not reflect the best offer available to the DDTPAC.  Finally, WorldCom submits that the Commission should retain WorldCom as the primary service provider of CRS because 1) it is the only CRS provider now complying with all FCC requirements for relay service providers, 2) absent a primary service contract Worldcom would have to withdraw from the California CRS market, thereby eliminating the more than 500 jobs currently supporting this service in Riverbank, California, and 3) withdrawal of WorldCom from the CRS market with eliminate California’s current multi-vendor competitive environment. 

Sprint rebuts WorldCom’s protest on four points.  First, Sprint disputes WorldCom’s claim that only the primary service provider may propose a price modification to the contract.  Sprint points out that Worldcom currently receives the rate of $1.09/conversation minute based on a rate initially negotiated by Sprint as the secondary provider and later accepted by WorldCom.  Sprint argues that the DDDTP has the right and the obligation to consider detailed written price proposals from all contractors for any requested or required changes in the general scope of work to be performed under the contract.  Second, Sprint points out that, though the Commission may wish to conform the RFP process to state procurement guidelines, is not legally bound by those guidelines.  According to Sprint, the California Public Contract Code provides an exemption from the State Contract Act for work done by any public utility pursuant to an order of the PUC. Adopting the draft resolution would validate the present contract extension, and qualify for that exemption.  Further, Sprint argues, under the Commission’s broad authority to protect the public interest as well as the challenge of completing the RFP process before the current CRS contracts expires, it is reasonable for the Commission to avail itself of that exemption in this narrow circumstance.  Third, Sprint argues that if WorldCom is not bound by the liquidated damages provision through October 2001, it will have little incentive to provide high quality service. Conversely, customers learning of WorldCom’s pending departure may transition to Sprint in too great a number for Sprint to manage between now and October.  This may expose Sprint to unfair liquidated damages while it is working to increase its capacity to handle 100% of the traffic within 5 months.  Therefore, the Commission’s action is not arbitrary.  Finally, Sprint argues that WorldCom’s opposition to the Second Amendment mischaracterizes the companies’ relative service quality histories, and that there is no significant difference in the quality of CRS quality provided by either company.  The Coalition urges the Commission to adopt the draft resolution, citing the following reasons: 1) the new negotiated rate appears reasonable; 2) having an agreement with Sprint after October 11, 2001, to be the primary provider, will avoid the almost certain disruption that would occur if an entirely new provider were to take over providing relay services; 3) having an agreement in place now allows Sprint a reasonable opportunity to meet the new FCC requirements in a timely manner; 4) having an agreement in place now protects against the possibility of being forced to purchase relay services on less favorable terms; and 5) as a California relay service provider for several years, Sprint is a known quantity – the DDTP is familiar with it as a provider.   

The DDTPAC supports the draft resolution, and suggests the following corrections and clarifications.  First, the DDTPAC clarifies that it is not requesting approval of the $1.39 rate for WorldCom at this time.  WorldCom has not yet signed a Second Amendment to its Amended Master Agreement to approve an increase.  If WorldCom signs such an amendment increasing its rate from the present level of $1.09 per conversation minute, then the DDTPAC will request an additional budget augmentation if necessary to accommodate that increase.    
Second, the DDTPAC requests that the draft resolution and its ordering paragraphs be clarified to include a requirement that after October 11, 2001 (when Sprint would become the primary provider) all providers, including secondary providers, must meet the same standards as Sprint to receive the $1.39 per conversation rate.  These standards, as set forth in the Second Amendment, are in addition to and inclusive of those in the Master Agreement and include:    

A. allocating not less than $250,000 in outreach expenditures to promote the use of CRS within the state of California;

B. Two additional customer service representatives in California;

C. Provision of internet relay capability;

D. Availability of “ Caller ID”; and 

E. Provision of continued service on a month-to-month basis after October 11, 2001, if the provider receives ninety (90) days’ advance written notice of the DDTPAC’s desire to extend the “Agreement’s terms for each additional month.

 DISCUSSION
WorldCom’s comments can be condensed into two primary arguments:  by extending the terms and conditions of the Master Agreement with Sprint, but not with WorldCom, the DDTP is violating  1)  the terms of the Master Agreement,  and  2) state procurement rules .  We find no merit in either of these contentions. We note further that in advocating its position, WorldCom overlooks other legitimate concerns prompted by both WorldCom’s pattern of bidding on this contract extension and the company’s performance under the Master Agreement.  We shall recount here some of the salient facts which led to the DDTPAC’s support of the Sprint proposal.  

Worldcom’s Bidding Pattern 

In December 2000, the FCC (Docket No. 98-67) mandated additional requirements for the CRS, including 1) an increase from 45 words per minute (wpm) to 60 wpm for text transmission typing speed, 2) in-call replacement of Communication Assistants (CAs) that has the effect of increasing the required number of CAs, and 3) handling of emergency calls and transference of caller profiles.  The DDTPAC has requested presentations from SPRINT and WorldCom for the CRS to implement the new FCC requirements and an extension of the Master Agreement for CRS.  SPRINT and WroldCom have made presentations to the DDTPAC on these topics.  WorldCom’s initial offer was a  $1.93 rate from January 1, 2001, for CRS and no extensions to the Master Contract ending October 11, 2001.  Sprint’s offer as a secondary provider was $1.28 from January 1, 2001, with extensions of the Master Agreement. WorldCom then offered to provide relay service at a $1.61 rate from January 1, 2001, until October 11, 2001, and then a $1.45 rate thereafter with two potential six-month extensions to the Master Agreement. On March 6, 2001, DDTPAC presented two separate amendments- one for WorldCom and one for Sprint.  On March 9, 2001, the DDTP provided WorldCom with a revised Second Amendment (for MCI) to the Amended Master Agreement that stated that WorldCom’s Amended Master Agreement shall terminate on October 11, 2001.  On March 13, 2001, WorldCom submitted a revised cost reimbursement rate proposal of $1.55 from January 1, 2001, through October 11, 2001, and $1.35 thereafter with agreement for extensions after October 11, 2001.  The DDTP Executive Director rejected this MCI offer stating that Sprint’s offer was better.  On March 14, 2001, MCI revised its rate offer for relay service to $1.35.  Sprint’s second offer was the Second Amendment.  The DDTPAC has requested approval of the Second Amendment with SPRINT by a letter dated March 15, 2001, to Wesley M. Franklin, Executive Director of the Commission.  These continuous revised offers from WorldCom lead us to question whether WorldCom can provide CRS at a $1.35 rate profitably, or whether WorldCom was attempting to use its status as primary service provider to support excess profits at the $1.93 and the $1.61 rates.  WorldCom was aware of the Sprint offer to provide service at the $1.28 level but still insisted on higher rate offers.    

WorldCom’s historical performance  

As shown above, there was a large disparity between WorldCom’s opening and final bids for relay service calls, ranging from a high of $1.93 per minute to, finally, a low of $1.35 per minute.  Given this disparity, DDTP could appropriately question whether WorldCom indeed was capable of providing quality service at the $1.35 rate or whether this final bid was, in fact, below WorldCom’s costs.  This concern is reinforced by the early performance of WorldCom under the Master Agreement, when WorldCom’s low bid proved insufficient to enable the company to provide satisfactory service.

The Commission has previously found in 1997 and 1998 that WorldCom has provided inadequate service quality for CRS.  We are concerned that WorldCom was awarded the sole primary service provider bid initially as the lowest cost provider, only to discover that the rate was unsustainable.  In June 1997, the Commission adopted Resolution T-16031, to augment the relay service budget in order to attract other relay service providers.  The IFB and resultant Master Agreement had been designed to attract multiple providers in California; however, none of the carriers who had bid other than WorldCom was willing to provide service at the winning $0.69 per conversation minute bid offered by WorldCom. 

Sprint agreed and was authorized, on September 3, 1997, in Resolution T-16084, to enter the relay service market as a secondary provider at a rate of $0.89 a minute.  In Resolution T-16207, issued on October 22, 1998, the Commission accepted the settlement agreement and mutual release between the DDTPAC and WorldCom.  This agreement resolved DDTPAC’s issues regarding WorldCom’s provision of statewide CRS for the deaf and disabled community during 1996 and the first half of 1997.  Due to the complaints of poor service, as indicated in T-16031, DDTPAC hired a consultant to conduct performance monitoring of WorldCom’s CRS operations, which was a requirement of providers in the Master Agreement.  We believe the stated goal of the settlement – to avoid complex litigation over contract terms and performance – illustrates the level of controversy and poor quality associated with WorldCom’s service.

Legal Issues

Against this background, we address WorldCom’s legal arguments.  First, the Master Agreement allows the DDTP unilaterally to extend the Master Agreement by one year.  The DDTP may invoke this provision twice, for a total of two one-year extensions.  (See Master Agreement, § 2, Term of Agreement.)  The DDTP has extended the Master Agreement twice and thus, it has exhausted the extension provision.  The Master Agreement also allows the DDTP to terminate the contract with any provider on 90 calendar-days written notice.  (See Master Agreement, § 24, Termination at DDTP’s Option.)  At its November 20, 2000 meeting, the DDTPAC voted to exercise the provision and to take steps to terminate the Master Agreement with WorldCom.  Subsequently, the DDTPAC rescinded that vote, before ever providing the requisite written notice to WorldCom.  Thus, the DDTP has not exercised the termination clause in the Master Agreement.  Finally, the Master Agreement contains an initial termination date of October 11, 1999. Having invoked the two extensions allowed by the Master Agreement, the contract now will expire on October 11, 2001. 

WorldCom seems to be asserting that because the DDTP seeks to extend the terms and conditions of the Master Agreement for an interim period with a secondary provider, therefore the DDTP has unilaterally extended the Master Agreement without required consent by WorldCom.  Further, WorldCom claims that if the terms and conditions of the Master Agreement are extended to a secondary provider, by definition those same terms and conditions must be offered to WorldCom.   Simply put, we do not see how WorldCom reaches that conclusion.

We reject WorldCom’s contention that in accepting the Sprint proposal, the DDTP has entered into a new Master Agreement.  No provision of the Master Agreement confers on either the primary provider or the secondary provider a guarantee that the terms and provisions of the contract will extend beyond the October 11, 2001 contract termination date.  Since the period of that agreement has run its course, the DDTP is free to negotiate appropriate terms and conditions with either or both of the existing providers in the interest of ensuring uninterrupted provision of CRS as the DDTP moves forward with a new Request For Proposal to cover the next contract period.   In the alternative, the DDTP could have entered a new sole-source contract with Sprint.  The DDTP, however, saw a value in extending the terms and conditions of the Master Agreement with Sprint, which allows WorldCom, or any other interested carrier, to offer service under the same terms and conditions.  A sole-source contract would not allow for competitive provision of the service. 

On a related note, we find unpersuasive the suggestion that WorldCom must close its Riverbank CRS center because it would no longer be the primary provider should we approve the DDTP’s proposal.  The DDTP has invited WorldCom to continue providing CRS as a secondary provider, subject to the same terms and conditions as would cover Sprint should we approve the proposal presented.  If WorldCom takes advantage of the opportunity to continue providing CRS, it would need facilities to do so.  The extent to which WorldCom makes use of the Riverbank center will depend entirely on its abilities to market its service, and to provide quality service that will continue to attract CRS users.  While loss of primary provider status may result in WorldCom’s need to reduce staff at the Riverbank center, continuing to offer CRS as a secondary provider will reduce the impact.

WorldCom’s second, and related, contention is that by extending the terms and conditions of the Master Agreement to Sprint, the DDTP has violated state contracting rules.  Here, too, WorldCom is wrong.  First, as a legal matter, because it is not an independent state agency, the DDTP itself is not required to abide by state procurement rules.  Certainly, the Commission has directed the DDTP to “act in ways consistent with State procurement guidelines”(Resolution T-16379.)  In addition, the CPUC’s Legal Division has advised the DDTP to abide by state procurement rules as a regular business practice, and the DDTP does so. 

At the same time, state procurement rules provide for interim measures in the event that a state agency cannot secure a new contract prior to expiration of an existing contract, as is the case here.  The DDTP has submitted its new RFP to us for review and approval.  For reasons beyond the DDTP’s control, we have delayed release of the RFP to ensure that its approach is a practical one that will both meet the needs of CRS users, and engender a competitive response.  Given that the RFP cannot be issued and a new contract negotiated by October 11, 2001, the DDTP has sought to ensure provision of CRS through extension of the terms and conditions of the Master Agreement to one or more providers.  After a several-months long process, the DDTPAC determined that the Sprint proposal constituted the best and most reliable offer.  As noted above, the alternative approach would be for the DDTP to enter into a sole-source contract with Sprint.  For reasons previously noted, extension of the terms and conditions of the Master Agreement to Sprint, with the possibility of others serving as secondary providers, would offer CRS users the potential benefit of continuing competitive provision of CRS.  This, we believe, is the better course, and we concur with the DDTP’s action. 

Finally, we deny AT&T’s request that we “withhold approval of the Second Amendment [to the Master Agreement] and allow AT&T to negotiate similar terms and conditions with the DDTPAC”.  (AT&T’s Limited Protest, p. 1.)  AT&T describes extension of the terms and conditions of the Master Agreement to Sprint as “granting Sprint an exclusive long-term, indeed almost open-ended, agreement”.  The term of the extension is one year, until October 11, 2002.  This is hardly open-ended, nor is it long-term, given that the life of the Master Agreement has been five years.  Further, AT&T is not precluded from becoming a CRS provider now or in the future.  As stated in Steefel’s comments, “AT&T may still seek to become a secondary provider”, either by agreeing to the terms and conditions of this extension, or by submitting a bid in response to the anticipated RFP. 

Details of Proposed Second Amendment
The Second Amendment addresses the implementation of the new FCC requirements, Sprint as the primary provider for CRS after the Master Contract has expired on October 11, 2001, and the related increased costs.  The reimbursement rate to SPRINT effective January 1, 2001, through June 18, 2001, would increase from $1.09 to $1.38 per conversation minute.  The CRS rate to SPRINT would increase to $1.39 effective June 19, 2001, provided SPRINT is able to implement the FCC requirement for emergency call handling.  SPRINT requested from and was granted by the FCC an extension of time to implement emergency call handling.  When SPRINT provides STS as part of the CRS, the rate will be $1.39 per conversation minute.  The DDTPAC currently pays a three tiered rate structure for STS starting at $3.75 per session minute and decreasing with increased usage.  Additionally, the Second Amendment provides for an extension of the Master Agreement from October 12, 2001 until October 11, 2002, and monthly thereafter upon 90 days advance written notice by the DDTPAC.  With these extension provisions of the Master Agreement for the CRS, the DDTPAC would have adequate time to develop a Request for Proposal (RFP) for CRS and be guaranteed that CRS will be provided until new CRS contracts can be developed and executed.  Sprint has stated that this Second Amendment offer is acceptable through the first Commission meeting in May 2001 because Sprint needs the time frame between May and October 11, 2001, to prepare to handle all the CRS traffic in case there are no secondary providers for the CRS.

DDTPAC requests a budget augmentation of $1,954,135 to the year 2001 proposed budget of $29,875,508 for CRS to account for the increased costs for CRS from the $1.28 used in the proposed 2001 budget and the $1.38/9 in the Second Amendment.  The Telecommunications Division (TD) recommends an increase of $6,646,987 for CRS for 2001 to account for the $1.09 CRS rate used in the DDTP year 2000 budget and the increased cost to the CRS in 2001 based on a $1.38/9 rate to SPRINT and a $1.39 rate to WorldCom.  DDTPAC would require Commission approval to increase the existing CRS rate of $1.09 to WorldCom.  In the event that the CRS rate to WorldCom exceeds $1.39, DDTPAC would need to request another budget augmentation. 

TD recommends that a transition plan be developed and implemented for CRS from July 11, 2001, through October 12, 2001, the date when SPRINT becomes the primary provider and WorldCom may be a secondary provider.  DDTPAC will have provided 90 days notice to WorldCom of this event. MCI may not desire to provide CRS service under the Second Amendment as a secondary provider.  TD believes that it would be in the best interest of the users of the CRS for DDTPAC to have a transition plan for CRS from July 11, 2001, through October 11, 2001.  During the last transition of service providers for CRS, service quality for CRS deteriorated substantially, as shown by the number of complaints received by the DDTP and CRS providers.

During the time frame July 11, 2001, through October 11, 2001, SPRINT is not subject to any liquidated damages pursuant to the Second Amendment for the CRS but WorldCom is subject to liquidated damages pursuant to the Master Agreement and the First Amendment. TD recommends that if DDTPAC does not have a transition plan that is acceptable to the Director of TD, then any liquidated damages appropriate to WorldCom must be levied pursuant to the agreements in force with WorldCom.  TD further recommends that within 30 days from the effective date of this resolution, DDTPAC should provide to the TD Director a CRS transition plan for the period July 11, 2001, through October 11, 2001, or provide written communications to the TD Director that no transition plan is available.

In order to avoid service deterioration in the transition from the Master Agreement to the new contract(s) from the Request for Proposal, we have been informed by the DDTP staff that Sprint has agreed to include the following language in the filed Second Amendment:

Sprint agrees to transition CRS and STS traffic to new vendors during the concluding 90 days of the Master Agreement in order to implement a phased-in transition of traffic to new vendors, at the discretion and direction of the DDTP.  For example, the DDTP could decide to transfer fixed percentages of traffic to new vendors over a 90-day period or could decide to incrementally transfer traffic from various LATAs over a 90-day period.  The final transition schedule will be proposed no later than 90 days prior to the beginning of said schedule and will be determined by the DDTP, with input from both Sprint and the new vendors.  Sprint will be reimbursed at the approved contract rate for all CRS minutes processed by Sprint during the transition period.  

TD believes that an educational program for the CRS transition period of July 11, 2001, through October 11, 2001, would be beneficial to CRS; thus, DDTPAC should provide an educational plan to the TD Director for the transition of primary providers for CRS users within 30 days of the effective date of this resolution. 







FINDINGS

1. DDTPAC has requested approval of the Second Amendment to the Master Agreement for the California Relay Service.

2. The Master Agreement for the California Relay Service expires October 11, 2001.

3. The DDTPAC has requested a budget augmentation to the proposed 2001 budget to cover the increased costs to the California Relay Service. 

4. A budget augmentation of $6,646,987 reflects the CRS increased costs in the year 2001 for the Second Amendment rate of $1.38/9 and the $1.09 rate adopted in the year 2000 budget.

5. A service transition plan for the California Relay Service from July 11, 2001, through October 11, 2001, should mitigate service deterioration during this time frame.

6. The current primary provider for the California Relay Service is subject to liquidated damages pursuant to the Master Agreement and the First Amendment for the California Relay Service.

7. Sprint has agreed to add a service transition plan in the Second Amendment.

8. An educational program is desirable due to the transition of primary providers to the California Relay Service on October 12, 2001.

THEREFORE, IT IS ORDERED that:
1. The Second Amendment to the Master Agreement for the California Relay Service as set forth in APPENDIX A is amended with a transition plan as stated in the Discussion section of this Resolution is approved.

2. Adoption of the Second Amendment to the Master Agreement will result in an incremental increase of $6,646,987 for the California Relay Service for 2001.  The DDTPAC is authorized to expend up to this $6,646,987 during 2001 for additional California Relay Service costs to the extent that funds to cover such expenditures are available in the DEAF Trust.

3. The DDTPAC shall file with the Director of the Telecommunications Division an educational plan, including costs, for California Relay Service users due to the transition of the primary providers to California Relay Service within 30 days of the effective date of this resolution. 

4. The DDTPAC shall file with the Director of the Telecommunications Division a service transition plan to address the changing of the primary providers for California Relay Service effective October 12, 2001, to mitigate service degradation within 30 days of the effective date of this resolution.

5. If the service transition plan required by Ordering Paragraph No. 4. above is not acceptable to the Director of the Telecommunications Division, the DDTPAC and the California Relay Service Advisory Committee are ordered to apply liquidated damages pursuant to the Master Agreement and the First Amendment of the California Relay Service to the primary provider of the California Relay Service for the months of July, August, September and October 1 through October 11, 2001. 

This Resolution is effective today.

I hereby certify that this Resolution was adopted by the Public Utilities Commission at its regular meeting on May 24, 2001.   The following Commissioners approved it:

	

	WESLEY M. FRANKLIN

Executive Director


APPENDIX A

second AMENDMENT TO AMENDED MASTER AGREEMENT
FOR CRS SERVICES

This Second Amendment to Amended Master Agreement for CRS Services (“Agreement”) is entered into as of the date of California Public Utilities Commission (“CPUC”) approval between the Deaf and Disabled Telecommunications Program Administrative Committee (“DDTPAC”) and Sprint Communications Company L.P. (“Sprint”).

RECITALS

A. Pursuant to state legislation and the directives of the CPUC, the DDTPAC administers telecommunications programs for California residents who are deaf, hearing impaired, or disabled.  These programs include the provision of the California Relay Service (“CRS”).

B. In 1996, the DDTPAC entered into a contract with MCI Telecommunications Corporation to act as the Primary Provider of CRS in California pursuant to the terms and conditions of a written master agreement (the “Master Agreement”).  In September 1997, the DDTPAC entered into a contract with Sprint (the “Amended Master Agreement”) to act as a Secondary Provider of CRS in California.  The Amended Master Agreement incorporated the terms and conditions of the Master Agreement except as specifically provided in the Amended Master Agreement.

C. In August 1998, the DDTPAC and Sprint entered into a First Amendment to the Amended Master Agreement which the CPUC approved effective October 22, 1998.

D. On March 6, 2000, the Federal Communications Commission (“FCC”) issued a Report and Order and Further Notice of Rulemaking on telecommunications relay services (“TRS”).  The Report and Order amended the FCC’s rules governing TRS to expand the types of relay services available to consumers and to improve the quality of relay services.  On June 5, 2000, the FCC released the same docket as an Order on Reconsideration establishing the required effective date for the new standards as December 18, 2000, except for required Speech-to-Speech and interstate Spanish relay services, which must be provided by March 1, 2001.

E. Sprint has informed the DDTPAC that it cannot meet the new FCC requirements in California without revisions to the rate structure provision contained in the Amended Master Agreement and in the First Amendment to the Amended Master Agreement.  Sprint has also informed the DDTPAC that if the DDTPAC desires to extend the term of the Amended Master Agreement and the First Amendment to the Amended Master Agreement beyond October 11, 2001, Sprint is prepared to provide CRS in California after that date as the primary provider.  Accordingly, the parties have agreed to make requested rate structure and term changes to the parties’ agreement subject to the approval of the CPUC.

Therefore, in consideration of the mutual covenants contained herein and for other valuable consideration, the parties agree as follows:

1. Section 7 of the Master Agreement, Paragraph 5 of the Amended Master Agreement, and Paragraph 1 of the First Amendment to Amended Master Agreement are replaced with the following:

“From January 1, 2001, through June 18, 2001, the Contractor shall be reimbursed for invoices submitted based on actual monthly call volumes billed at the rate of $1.38 per conversation minute plus any additional cost items approved by both the DDTP and the CPUC, subject to meeting the conditions described below and in the Master Agreement, as amended by the Amended Master Agreement and by the First Amendment and this Second Amendment to the Amended Master Agreement.  From June 19, 2001 through October 11, 2001, the Contractor shall be reimbursed for invoices submitted based on actual monthly call volumes billed at the rate of $1.39 per conversation minute plus any additional cost items approved by both the DDTP and the CPUC, subject to meeting the conditions described below and in the Master Agreement, as amended by the Amended Master Agreement and by the First Amendment and this Second Amendment to the Amended Master Agreement.  

Effective October 12, 2001, the DDTP shall designate the Contractor as the Primary Contractor or Primary Provider under the terms of the Master Agreement as amended.  The DDTP shall designate all other providers, if any, during the Extension Period as Secondary Contractors or Secondary Providers under the terms of the Master Agreement as amended.  From October 12, 2001 through October11, 2002 or later if extended at the DDTP’s option, the Contractor shall be reimbursed for invoices submitted based on actual monthly call volumes billed at the rate of $1.39 per conversation minute plus any additional cost items approved by both the DDTP and the CPUC, subject to meeting the conditions described below and in the Master Agreement as amended by the Amended Master Agreement and by the First Amendment and this Second Amendment to the Amended Master Agreement.  The $1.39 per conversation minute rate shall include and apply to Sprint’s providing Speech-to Speech service as required by the Master Agreement as amended.  

Sprint agrees to provide internet relay capability to the CRS.  Due to the complexities of internet relay provisioning, the DDTP and Sprint will further define customer requirements and mutually agreed upon delivery dates after CPUC approval.

The $1.38 per conversation minute rate and the $1.39 per conversation minute rate shall apply irrespective of the volume of traffic carried by Contractor.  No additional amount, including the premium set forth in Section 7 I.D. of the DDTP Invitation For Bid for CRS (“IFB”), shall be payable to the Contractor.  The parties agree that Section 7 I.D. of the IFB is void and deleted. 

To receive the $1.38 per conversation minute reimbursement rate, the Contractor must be fully compliant with all applicable FCC standards and with all current Master Agreement, Amended Master Agreement and First Amendment to Amended Master Agreement requirements.

To receive the $1.39 per conversation minute rate from June 19, 2001, through October 11, 2002 or later if extended at the DDTP’s option, the Contractor must be fully compliant with all FCC standards required during those time periods and with all Master Agreement, Amended Master Agreement and First Amendment to Amended Master Agreement requirements.

In order to determine whether the Contractor is in full compliance with the FCC requirements, the DDTP may monitor the Contractor’s performance as provided in Section 12 of the Master Agreement.  The DDTP may evaluate compliance with all contract requirements on a daily basis, to assure 100% compliance with any applicable standards or requirements.

The DDTP will not compensate the Contractor for any costs incurred for start up or termination of the operation of its CRS or for the Contractor’s marketing efforts.  Contractor agrees to expend an amount annually of not less than $250,000 to promote the use of CRS within the State of California.”  

2. Section 2 of the Master Agreement, Paragraph 2 of the Amended Master Agreement, and Paragraph 3 of the First Amendment to the Amended Master Agreement are replaced with the following:

“This Agreement is effective upon signing by the Contractor and the DDTP and formal approval of the CPUC.  The Second Amendment to the Amended Master Agreement shall take effect only if approved by the CPUC no later than at its first meeting in May 2001.  

The term of this Agreement shall be from the date of CPUC approval through October 11, 2001, subject to availability of funds, unless earlier terminated by the DDTP in accordance with the termination provisions contained in Paragraphs 23 and 24 herein.  The DDTP shall have the option to extend this Agreement for up to two one-year terms as further set forth in the IFB.  

Effective October 11, 2001, and through October 11, 2002, the term of this Agreement shall continue with the Contractor designated as the Primary Provider under the terms of the Master Agreement as amended.  The DDTP shall have the option to further extend this Agreement on a month-to-month basis after October 11, 2002 as long as it provides the Contractor ninety (90) days’ advance written notice of its desire to extend the Agreement’s term for each additional month.”

3. Effective October 12, 2001, the Contractor shall be prepared to assume, and if necessary shall assume, one hundred (100) percent of the CRS traffic in California.  From the date of CPUC approval of this Second Amendment to the Amended Master Agreement through October 11, 2001, the liquidated damages provisions contained in Section 2 of the First Amendment to the Amended Master Agreement shall be unenforceable.  Those provisions shall return to effect October 12, 2001.

4. Upon the formal approval of this Second Amendment to the Amended Master Agreement by the CPUC, the Contractor shall hire and retain throughout the remaining term of this Agreement at least two additional customer relations staff located in California to support its Project Manager located in California.

5. All other terms and conditions of the Master Agreement, the Amended Master Agreement, the First Amendment to the Amended Master Agreement, the IFB, and Sprint’s response to the IFB remain in full force and effect.

6. Should any provision of this Agreement be held unlawful or otherwise unenforceable, such provision shall be severed and deemed deleted, and the remainder of this Second Amendment to the Amended Master Agreement shall continue in full force and effect as if such provision had never existed.

7. This Second Amendment to the Amended Master Agreement constitutes the entire Second Amendment to the Amended Master Agreement between the parties.  No agreement, statement, or promise relating to the subject matter of this Second Amendment to the Amended Master Agreement, other than which is contained herein, shall be valid or binding.  No changes, alternatives or modifications hereto shall be effective unless in writing and signed by a representative of each party authorized to bind said party.  This Second Amendment to the Amended Master Agreement may be executed in counterparts, each of which will be deemed an original and all of which shall constitute one and the same instrument.

8. This Agreement shall be governed by California law.

	
	

	John L. Darby
	Anthony G. D’Agata

	On behalf of the DDTPAC
	On behalf of Sprint Communications 

	
	Company L.P.
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