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RESOLUTION

Resolution E-4092.  San Diego Gas & Electric Company (SDG&E) requests revisions to Gas and Electric Rule 6 – Establishment and Re-Establishment of Credit.  SDG&E’s request is approved with a modification.    
By Advice Letter 1882-E/1679-G filed on March 21, 2007.  


__________________________________________________________

Summary

This Resolution approves SDG&E Advice Letter (AL) 1882-E/1679-G with a modification.  SDG&E filed this advice letter to present information in its Gas and Electric Rule 6 more clearly and to make it more understandable.  Rule 6 describes how customers establish and re-establish credit with the company.  SDG&E’s proposed revisions would bring SDG&E’s Rule 6 into conformance with Southern California Gas Company’s (SoCalGas) Rule 6.  Similar changes to SoCalGas’ Rule 6 were recently made effective with SoCalGas AL 3726.
Utility Consumers’ Action Network (UCAN) protested SDG&E’s advice letter on two points.  First, UCAN believes that one of SDG&E’s proposed methods for determining a customer’s credit is inappropriate.  Second, UCAN believes that SDG&E’s proposal for allowing tenants of multi-family dwellings (where the landlord fails to pay the utility bill) to maintain service is flawed.
UCAN’s first protest issue is partly granted.  SDG&E shall remove the phrase “…provided, however, the credit of the applicant is unimpaired in the opinion of the utility” from Rule 6, Sections A.4 and B.3.  Instead, SDG&E shall insert the phrase “…provided, however, that the customer’s creditworthiness has not changed significantly since terminating service with the Utility.”
UCAN’s second protest issue is denied, since UCAN’s concerns are already adequately addressed by SDG&E’s proposed Rule 6 and existing Rule 11, Special Condition 8.  


Background

With AL 1882-E/1679-G SDG&E proposes to bring its Gas and Electric Rule 6, Establishment and Re-Establishment of Credit, into conformance with SoCalGas’ Rule 6.  SDG&E asserted that the revisions proposed promote tariff simplicity, respond to customer needs and provide ease in administering the tariff.  
SDG&E proposes the following changes:  

· To read more clearly and avoid any change in meaning and intent and to reflect current practice,  SDG&E rewrote the entire Rule 6.  

· SDG&E added a new item A.5 to explain that an individual tenants(s) may establish credit for a single metered multi-family dwelling unit, in place of the landlord who fails to pay the bills, subject to the Utility’s credit standards.  This provision is consistent with SDG&E’s Rule 11, Section A.7.
· A new item A.6 accommodates any other method of establishing credit that is not specifically mentioned in the Rule.  

· The Advice Letter adds a new section B, Establishment of Credit – Non-Residential Service, items 1 through 4 in order to clarify for customers the applicable forms of credit for non-residential service.  Items 1 through 4 are consistent with SoCalGas’ Section B for Non-Residential Service.  The AL states that creating the Non-Residential Section is consistent with Pacific Gas and Electric Company’s (PG&E) and Southern California Edison Company’s (Edison) Rule 6 – Establishment and Re-establishment of Credit.    
· SDG&E re-wrote the section entitled “Re-establishment of Service – All Classes of Service” items C.1 and C.2 for clarity and revises C. 2 relating to current residential and non-residential customers.  

· Item C. 3 clarifies that a non-residential customer with multiple service locations whose bills become past due at one or more locations may be required to re-establish credit for any or all locations.  

· The proposed item C.4, relating to a residential customer that left another utility’s service territory with an unpaid bill, is a revised second paragraph of the current item B.2

Notice 

Notice of AL 1882-E/1679-G was made by publication in the Commission’s Daily Calendar.  SDG&E states that a copy of the Advice Letter was mailed and distributed in accordance with Section III-G of General Order 96-A. 

Protests

UCAN filed a protest on April 10, 2007 on two points:  1) UCAN argues that SDG&E’s proposed method for determining a customer’s credit is unfair because it appears to allow consideration of a customer’s payment record to other businesses, rather than just the payment record to SDG&E, and 2)  UCAN believes that SDG&E’s proposal for allowing tenants of multi-family dwellings (where the landlord fails to pay the utility bill) to maintain service would be too burdensome for those customers.

The first of UCAN’s concerns is the language of the proposed Section A.4 listing one of the requirements for establishing credit.  Under that requirement, SDG&E proposes to establish credit as follows:  

“A.4 By having been a residential customer within the last two years and having paid all bills for service as set forth in Rule 9 for the most recent 12 consecutive months of service provided, however, the credit of the applicant is unimpaired in the opinion of the utility.”  

SDG&E proposes similar language in Section B.3 for non-residential customers. 

UCAN interprets this clause to mean that where a former customer of SDG&E had paid all bills for service for 12 consecutive months but establishes new service (for any reason) then the utility will be incurring the added expense of conducting a credit check upon that customer.  UCAN asserted that if the credit check shows that the customer has been late in payments to any other creditor then SDG&E is authorized to impose a deposit requirement upon that customer, notwithstanding a perfect payment record to SDG&E.  
UCAN said that the proposed practice is “disturbingly similar” to the universally-criticized “universal default” policy that has been adopted (and subsequently abandoned) by many credit card companies in the early 2000s.  UCAN regards as unfair the concept of the utility imposing a higher cost of initiating service when a customer has issues with another creditor, especially given that utility service is a necessity and that the customer may have issues with another creditor that might explain the late or disputed payments.  UCAN adds the possibility that the customer account which was shown as being in default in the first place was in default due to fraud or institutional error by the credit or credit reporting company.  UCAN said that a credit check may be justified for a new customer who has not had a service record with SDG&E, but not appropriate for customers who have demonstrated good payment records with the utility.  
UCAN said its concerns apply equally to proposed Rules 6, Sections B.3. – Non-residential service and 6.C.3 – Non-residential service at one or more locations.  UCAN assert that these new clauses impose upon small businesses the same burdens and costs as A.4 imposes upon residential customers.  

Second, UCAN objects to some language in Section A.5.  In this section, SDG&E provides requirements for a resident of a multi-family dwelling to become a utility customer where a landlord fails to pay a bill.  UCAN applauds SDG&E for trying to address this issue, but protests language of Section A.5 which states:  

“The Utility may require that one (or more) applicant(s) assume responsibility to the Utility for such payments; such applicant(s) must be willing and able to assume responsibility for the entire account to the satisfaction of the Utility.”  
UCAN asserts that the “assume responsibility” clause can be readily construed to impose upon the utility customer the obligation to assume responsibility for the unpaid bills that the landlord failed to make, thus shifting the cost of recovering those payments that the landlord failed to make from the landlord and SDG&E to the tenant.  UCAN argues that this shifting of costs is untenable for two reasons:  1) Most tenants might find such an obligation unaffordable; they will be responsible for double-paying the utility charge and then attempting to recover the double-payment from a clearly irresponsible landlord.  2) That clause compels the tenant to adopt an adversarial relationship with a landlord that could easily resort to retaliatory eviction.  UCAN concludes that the language must specifically preclude the utility from placing the responsibility for collecting unpaid backbills from any tenant who becomes a utility customer in place of a landlord.  
UCAN also interprets the clause to require the tenant to assume responsibility for the “entire account”.   According to UCAN, SDG&E’s proposal would require that in order to remain in a habitable dwelling, one or more customers would have to assume responsibility for ALL of the other tenants paying the bill.  
UCAN regards the “assume responsibility” clause as ambiguous as to the requirement of and the basis for a deposit.  UCAN said that these tenants will likely not have been SDG&E customers.  SDG&E could impose significant deposits upon them in order to get their service resumed – notwithstanding that these customers made their payments to their derelict landlord.  UCAN recommends that the rules be modified to state that the tenant would not have a deposit imposed if that tenant can show 12 months of timely payment of rent.  UCAN thinks it likely that any and all of the tenants in such a building will move out to escape an irresponsible landlord and the imposition of any deposit for a short-term fix is problematic and burdensome to the customer.  
SDG&E’s response


SDG&E filed a timely response to UCAN’s protest on April 17, 2007.  SDG&E believes that no changes are needed to its proposed Rule 6.  With regard to Section A.4 and B.3, SDG&E argues that it has no plans to “credit score” customers, and that its practice has been to determine creditworthiness based on a customer’s payment record to SDG&E.  With regard to Section A.5, SDG&E argues that existing tariff language already addresses UCAN’s concerns.

As an initial comment, SDG&E noted that its proposed language conforms its Rule 6 to that of SoCalGas’ Rule 6.  
With regard to Sections A.4 (residential) and B.3 (non-residential), SDG&E explains that those sections both address credit requirements for prior residential and nonresidential applicants who have taken service within the last two years and who do not currently have an active account.  SDG&E said that it does not credit score these applicants, and has no plans to do so.  SDG&E’s practice is to determine credit worthiness for these applicants based on their payment record with SDG&E.  SDG&E maintains that this long established practice is prudent and UCAN’s concerns are unwarranted.  
SDG&E disagrees with UCAN’s assertion that the language proposed in A.5, allowing tenants of single metered multi-family dwellings to become utility customers should the landlord default on paying the bills, is new and that the language should be modified.  SDG&E points out that the language is not new and it currently exists in SDG&E’s Rule 11 – Discontinuance of Service, Special Condition 8 – Master Meter and is consistent with Public Utilities Code Section 777.1 as noted below.  
SC 8.  Master Meter.  When the Utility is aware that the discontinuance of service to a master meter may deprive residential tenants of electric and gas service, the Utility shall comply with the provisions of paragraph A.1, A.2, and A.8.  In addition the Utility shall give the tenants not less than 15 calendar days prior to the date of discontinuance, notice of their right to become customers without obligation for the bills which have accrued in the master meter.  

PU Code 777.1(a): the residential occupants have the right to become customers, to whom the service will then be billed without being required to pay any amount which may be due on the delinquent account.  
SDG&E answered UCAN’s recommendation that the rules should be modified to state that the tenant would not have a deposit imposed if that tenant can show 12 months of timely payment of rent.  SDG&E pointed to proposed language for A.5 which states:  

“In addition, where prior service is being considered as a condition for establishing such credit, residency in the multi-family dwellings for the immediately preceding 12 months and proof of prompt payment of rent for this same period of time shall be a satisfactory equivalent.”  
SDG&E recommends that UCAN’s protest be rejected. 
Discussion

We will partly grant UCAN’s protest of SDG&E’s proposed Rule 6, Sections A.4 and B.3, and order SDG&E to remove the phrase “…provided, however, the credit of the applicant is unimpaired in the opinion of the utility”.  Instead, SDG&E shall insert the phrase “…provided, however, that the customer’s creditworthiness has not changed significantly since terminating service with the Utility.”  We will deny UCAN’s protest of Section A.5.

With regard to Section A.4, SDG&E stated in its response to UCAN’s protest that the purpose of its advice letter was “not to change the meaning or intent of SDG&E’s Rule 6, as UCAN supposes.”  SDG&E also stated that has no plans for credit scoring.  Finally, SDG&E stated that its practice has been to base a customer’s creditworthiness on its payment record with SDG&E.  
However, SDG&E’s current Rule 6, Section A.4, only requires that new service applicants who have been previous customers with the last two years may establish credit by having paid all bills for the most recent 12 consecutive months.  The current Rule 6 does not include the phrase “…provided, however, the credit of the applicant is unimpaired in the opinion of the utility.” 

Further, if SDG&E does not “credit score” applicants, and has no plans to do so, and its “long-established” practice is to base creditworthiness on payment records, then there is no reason to add the additional phrase.   

Finally, SDG&E provided no significant reason in its reply why the additional phrase was necessary.

In its comments on the draft of this resolution, SDG&E explained that the phrase “unimpaired in the opinion of the Utility” was to take into account a significant financial event such as bankruptcy that can occur, and has occurred, after a customer closes utility service with SDG&E, affecting a customer’s creditworthiness.  In the event of bankruptcy, SDG&E contends that regardless of a customer’s prior acceptable payment history, it is very important for SDG&E to have the flexibility to appropriately secure the new account in order to protect its other customers.  SDG&E proposes the following language to address UCAN’s objection:  

A.4  By having been a residential customer within the last two years and having paid all bills for service as set forth in Rule 9 for the most recent 12 consecutive months of service provided, however, that the customer’s creditworthiness has not changed significantly since terminating service with the Utility.”    

The proposed revision is reasonable.  The deteriorating credit of one customer would be burdensome to the rates of other customers.  SDG&E’s proposed revisions provide an amount of protection from customers with poor creditworthiness.  UCAN provided no response to SDG&E’s suggestion.  We will adopt SDG&E’s proposed revisions. 
With regard to Section A.5, SDG&E’s Rule 11, Section 8 addresses UCAN’s concern that a tenant desiring to become a customer may be held responsible for recovering overdue payments from an irresponsible landlord.  Rule 11, Sction 8 requires SDG&E to give notice to tenants that they can become customers without obligation for the bills which have accrued on the master meter 
Rule 11 A.8. states the conditions under which master-meter tenants may assume responsibility for utility bill payments:    
““The Utility is not required to make service available to the occupants unless each occupant or a “representative of the residential occupants” agrees to the terms and conditions of service and meets the requirements of law and the Utility’s rules and tariffs.  However, if one or more of the occupants or the representatives of the occupants are willing and able to assume responsibility for subsequent charges to the account to the satisfaction of the Utility, or if there are physical means, legally available to the Utility, of selectively terminating service to those occupants, who have not met those requirements or on whose behalf those requirements of the Utility’s rules and tariffs or for whom the representative  of the occupants is not responsible, the Utility shall make service available to those occupants who have met those requirements or on whose behalf those requirements have been met.”  
Essentially the Utility will continue to serve the master-meter residents if the occupants as a whole agree to terms of service or if one or more representive(s) agree to assume responsibility for payments.  Alternatively, to the extent it is able to legally and physically exclude those other tenants that cannot meet such requirements, SDG&E will do so.  
Rule 6, Section A.5, simply spells out the credit requirements for such situations.

UCAN failed to adequately explain its concerns about Section C.3.  That section states: 

“A customer using non-residential service may be required to re-establish credit at one or more of its locations in accordance with this Rule if the conditions of service or basis on which credit was originally established, in the opinion of the Utility, have materially changed or the Utility believes a condition of high risk exists.”

UCAN simply stated that its “…concerns also apply to Rule 6.B.3 and C.3.”  It is clear what UCAN’s concerns are with regard to Section B.3, but it is not clear what UCAN’s concerns would be with regard to Section C.3.   We believe Section C.3 is reasonable.

We will grant UCAN’s protest regarding Rule 6, Sections A.4 and B.3, but will deny UCAN’s protest regarding Rule 6, Sections A.5 and C.3.  SDG&E shall remove from Sections A.4 and B.3 the phrase “…provided, however, the credit of the applicant is unimpaired in the opinion of the utility.”
Comments

Public Utilities Code section 311(g)(1) provides that the draft of this resolution must be served on all parties and subject to at least 30 days public review and comment prior to a vote of the Commission.  Section 311(g)(2) provides that this 30-day period may be reduced or waived upon the stipulation of all parties in the proceeding.  

The 30-day comment period for the draft of this resolution was neither waived nor reduced.  Accordingly, this draft resolution was mailed to parties for comments on July 23, 2007.  
SDG&E filed its comment s on August 13, 2007.   SDG&E’s comments are discussed above.  
UCAN did not submit reply comments to SDG&E’s proposed revisions

Findings

1. SDG&E filed Advice Letter 1882-E/1679-G on March 21, 2007, in order to revise its Rule 6 to bring it into conformance with SoCalGas’ Rule 6.  
2. UCAN filed a timely protest on April 10, 2007.  UCAN opposed language in Sections A.4 andB.3 that required unimpaired credit in the opinion of the utility.  
3. UCAN also opposed language in Section A.5 that stated credit requirements for master-meter tenants who wished to become a utility customer, when a landlord fails to make bill payments, and assume responsibility for bill payments.  

4. UCAN also opposed language in Section C.3.  
5. SDG&E filed a response to UCAN’s protest on April 17, 2007.  
6. SDG&E failed to provide adequate reasons why “unimpaired credit” in “the opinion of the utility” should be an additional requirement beyond a good payment record in order to establish credit for prior customers.  

7. Under SDG&E Rule 11, Special Condition 8, occupants of a multi-family dwelling, where a landlord has failed to make utility bill payments, can become customers without obligation for bills which previously had been accrued on the master meter.  
8. The proposed Section A.5 of Rule 6 allows an occupant of such a multi-family dwelling to establish credit by showing residency in the multi-unit dwellings for the immediately preceding 12 months and proof of prompt payment of rent for this same period of time where prior service is being considered as a condition for establishing credit.  
9. UCAN did not adequately explain its objections to Section C.3.  
10. We should partly grant UCAN’s protest and adopt SDG&E’s proposed revision to Rule 6, Sections A. 4 and B.3.  

11. We should deny UCAN’s protest regarding Section A.5.  Master meter tenants who wish to become utility customers after a landlord has failed to make utility bill payments are not required to pay for any prior landlord utility bills.  
12. The credit requirements stated in Section A.5 are reasonable.  
13. UCAN’s protest of Section C.3 did not adequately explain their objections to the language there, and should be denied.
Therefore it is ordered that:


1. UCAN’s protest of SDG&E’s proposed Rule 6, Section A.4 and B.3 is partly granted.

2. SDG&E shall file a supplemental advice letter within 5 days of the effective date of this resolution to revise Sections A.4 and B.3 as follows: 
“A.4.  By having been a residential customer within the last two years and having paid all bills for service as set forth in Rule 9 for the most recent 12 consecutive months of service provided, however, that the customer’s creditworthiness has not changed significantly since terminating service with the Utility.   

“B.3  By having been a non-residential customer for a similar type of service within the last two years and having paid all bills for service in accordance with the provisions of Rule 9 for the most recent 12 consecutive months of such service provided, however, that the customer’s creditworthiness has not changed significantly since terminating service with the Utility.”

3.  The supplemental advice letter will become effective after Energy Division review.
4. UCAN’s protest regarding Sections A.5 and C.3 is denied.

5. Other than the modification ordered above, Advice Letter 1882-E/1679-G is approved.  
This Resolution is effective today.

I certify that the foregoing resolution was duly introduced, passed and adopted at a conference of the Public Utilities Commission of the State of California held on August 23, 2007 the following Commissioners voting favorably thereon:
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