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O P I N I O N

1. Summary

This decision grants the motion of GTE California Incorporated (GTEC) to dismiss this complaint for failure to state a violation of any provision of law or of any order or rule of the Commission, pursuant to Pub. Util. Code § 1702.  The filing of the complaint, however, has focused attention on the need for telephone service in the remote Tioga Pass area at the entrance to Yosemite National Park.  The efforts of the parties, assisted by Commission staff, have opened other approaches that may in time bring at least limited telephone service to this area.

2. Background

Complainant Tioga Pass Resort, Inc., operates a resort a mile east of the Tioga Pass in Mono County.  Yosemite National Park lies to the west of Tioga Pass Gate.  During the summer, some 2,800 vehicles pass through Tioga Pass Gate daily, and approximately 100,000 visitors each year camp and hike in the region.

This complaint asks the Commission to require GTEC to provide telephone service to Tioga Pass Resort.  The resort is within a GTEC filed territory known as the Lee Vining Exchange.  According to the complaint, the only means of communicating between Tioga Pass Resort and nearby communities is through an old and unreliable radio telephone donated to the resort by the National Park Service.  The area is not served by any cellular facilities or telephone lines.

Complainant alleges that it has used its radio telephone to respond to many emergency incidents in the Tioga Pass area, but that delays frequently are encountered because of the unreliability of the equipment.  Because of the need for dependable telephone service, complainant’s request is supported by the Mono County Sheriff’s Department, the Inyo National Forest, the Mono County Board of Supervisors, the superintendent of Yosemite National Park, the California Department of General Services Telecommunications Division, and the Lee Vining Volunteer Fire Department.

In its answer to the complaint, GTEC states that it is willing to provide telephone service to the resort but, pursuant to its tariffs, it would require line extension and special construction charges of more than $800,000.  GTEC states that it has determined that the most feasible route for GTEC to provide service is to extend facilities from the U. S. Forest Service offices within the Lee Vining Exchange approximately 11 miles from Tioga Pass Resort.  GTEC acknowledges that the cost of such an extension is prohibitive for Tioga Pass Resort.

3. Motion to Dismiss and Subsequent Investigation

By motion dated November 12, 1999, GTEC moved to dismiss the complaint on grounds, among others, that GTEC has offered to provide the requested service at cost pursuant to its tariffs, and the complaint fails to allege a violation of tariff, rule or Commission order, pursuant to Pub. Util. Code § 1702.

Meanwhile, by Administrative Law Judge (ALJ) Ruling dated November 10, 1999, the parties were asked to explore and comment on the possibility of (1) establishing a public policy payphone at the Tioga Pass Resort,
 (2) extending cellular service to the area, or (3) enlisting the support of Pacific Bell Telephone Company (Pacific) for a line extension from Pacific facilities that are located closer to the resort than GTEC facilities.  

GTEC in its response to the ruling stated that public policy payphone procedures developed by this Commission in Decision (D.) 98-11-029 and D.99‑06‑032 had not yet been implemented; that the terrain at Tioga Pass precluded effective cellular service, installation of which would be about as costly as landline service; and that installation of a landline from Pacific’s facilities would cost about $500,000.  Tioga Pass Resort in its response stated that a public payphone would meet some but not all of its needs, and that its talks with Pacific were unproductive because Pacific believed that a service extension was not cost effective.  Complainant stated that government agencies in the area were receptive to installation of a cellular site but were not willing to participate in the cost of installation.  

In an informal telephone conference with the ALJ on January 18, 2000, GTEC and Tioga Pass Resort agreed to work together with the Commission’s telecommunications staff to further explore the feasibility of a public policy payphone and to determine whether other governmental aid might be tapped to help finance telephone service in the area.  By ALJ Ruling dated January 19, 2000, the time for Tioga Pass Resort to respond to GTEC’s motion to dismiss was deferred pending results of the parties’ investigations.

4. Response to Motion to Dismiss

By ruling dated May 3, 2000, the ALJ noted that the parties had reported no progress in resolving this case.  Accordingly, the ALJ directed Tioga Pass Resort to respond to GTEC’s motion to dismiss within 20 days, and permitted GTEC to reply to complainant’s response.

In its response, Tioga Pass Resort states that, with GTEC’s help, it filed an application with the Public Policy Payphone Committee.  After lengthy discussions, the committee concluded that the public payphone program does not cover line extension charges, nor does it permit public policy payphones to be installed on private property.  The committee held out the possibility of installing a solar-powered roadside call box with a satellite link to 911 services only, but even this installation appears to be years away because of budgetary constraints.  

Apparently neither Tioga Pass Resort nor GTEC has investigated whether relief might be available through a government program like that envisioned in Assembly Bill 1825 (Strom-Martin), which would establish grants to assist California communities lacking basic telecommunications services.  We encourage complainant to communicate with the office of Assemblywoman Strom-Martin.  

Tioga Pass Resort urges us to require GTEC to conduct a joint inspection of the general Tioga Pass area to determine whether other means of providing telephone service are feasible.  While GTEC states that it is willing to participate in an on-site meeting, it notes that any alternative service by GTEC or other carrier will involve line extension charges that the resort, understandably, is unwilling to pay.  

5. Discussion

Under its tariffs and rules, GTEC provides service where its operating conditions and facilities permit, and it is not obligated to provide service except under reasonable conditions.  (See Sched. Cal. P.U.C. D&R Nos. 1 and 2.)  Special construction charges and line extension charges are required where the customer is located away from dedicated streets, existing easements, or routes already established by the utility.  (See Sched. Cal. P.U.C. D&R Nos. 2, 34, and 35.)  Applicants may be required to pay such charges in advance.  (See Sched. P.U.C. D&R No. 35.)   GTEC estimates the line extension and special construction charges here to be more than $800,000.  (See Attachment to GTEC Motion to Dismiss.)

The Commission has repeatedly stated that under Pub. Util. Code § 1702, the only causes of action that can be litigated in complaint cases are violations of tariff rule, orders, general orders or statutes.  (See, e.g. Gleason v. Del Oro Water Co. (1992) 43 CPUC2d 524; Keller v. Pacific Gas & Elec. Co. and Pacific Bell (1992) 44 CPUC2d 1.)

Complainant here acknowledges that GTEC is not required to spend $800,000 to extend telephone service to the resort area, and it does not allege that GTEC has violated any provision of law, or rule or order of the Commission.  

Complainant has established the compelling need for reliable telecommunications service in the Tioga Pass area.  With the help of Commission staff and GTEC, complainant has explored various alternatives for obtaining telephone service.  While no immediate relief has developed, complainant has brought its story to the attention of individuals and agencies that may eventually provide 911 service and other services to the area.  

As to this complaint action, however, GTEC is entitled to a ruling on its motion to dismiss.  In the absence of any alleged violation by the utility, and in the absence of any proposed relief that this Commission is empowered to provide, the motion to dismiss is granted.  This complaint proceeding is closed.

6. Comments on Draft Decision

The draft decision of the ALJ in this matter was mailed to the parties in accordance with Pub. Util. Code § 311(g) and Rule 77.7 of the Rules of Practice and Procedure.  Comments were filed on ____________________, and reply comments were filed on ________________.

Findings of Fact

1. Tioga Pass Resort is located a mile east of the Tioga Pass in Mono County.

2. The Tioga Pass region is a remote, mountainous area at the entrance to Yosemite National Park.

3. Approximately 100,000 visitors each year camp and hike in the Tioga Pass region.

4. The resort uses a radio telephone to communicate with nearby communities.

5. No other telephone facilities are available in the area.

6. Complainant asks that GTEC be compelled to install telephone service at or near the resort.

7. GTEC states that it is willing to provide telephone service but, pursuant to its tariffs, it would require payment of some $800,000 for the cost of line extension and special construction.

8. With the assistance of Commission staff, the parties have explored alternative means of obtaining telecommunications service for the region.

9. While no immediate relief has been forthcoming, complainant has made contact with various individuals and agencies that may be able to provide at least limited telephone service in the future.

10. GTEC moves to dismiss the complaint against it on grounds, among others, that the complaint fails to state a violation of any law, order or rule of the Commission, as required by Pub. Util. Code ( 1702.

Conclusions of Law

1. Under GTEC’s tariff and rules, it can require a customer in circumstances such as those of the complainant to pay special construction charges and line extension charges as a pre-condition to GTEC’s providing service.

2. GTEC’s requirement that the complainant advance special construction and line extension charges does not violate any law or any order or rule of the Commission.

3. GTEC’s motion to dismiss the complaint should be granted.

4. This case should be closed, effective immediately, so that complainant can pursue other avenues for obtaining telephone service.

ORDER

IT IS ORDERED that:

1. The motion of GTE California Incorporated to dismiss this complaint for failure to state a violation of any provision of law or of any order or rule of the Commission, as required by Pub. Util. Code ( 1702, is granted.

2. Case 99-08-047 is closed.

This order is effective today.

Dated 




, at San Francisco, California. 

�  See Re Expansion of Public Policy Pay Telephones, Decision (D.) 99-06-032 and D.98�11-029. 
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