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OPINION

A. Summary

In this decision, we grant the motion filed by the 13 small telephone company applicants
 to this proceeding to reset the “waterfall” provision of the California High Cost Fund “A” (CHCF-A) to permit those small telephone companies to receive full funding from that source in 2001, without filing a General Rate Case (GRC) in 2000.  We adopt a further comment cycle to determine whether we should establish a two-year cycle for the filing of GRCs by those 13 companies.

B. The Small Telephone Companies’ Motion

On April 3, 2000, the 13 small telephone company applicants to this proceeding filed a motion requesting an order resetting the CHCF-A waterfall to permit the small local exchange carriers (LECs) to receive full funding from that source in 2001.  According to the small LECs, the motion requires expedited resolution because of the schedule adopted in the Assigned Commissioner’s Ruling and Scoping Memo dated January 11, 2000 in this proceeding.  The Scoping Memo states that a final decision is due in December 2000.

In this proceeding, the small LECs proposed to utilize the CHCF-A fund as a source of permanent funding to replace the settlement revenue
 currently received from Pacific Bell (Pacific).  To achieve this, the small companies propose to partition the CHCF-A to allow for the existing CHCF-A process to continue, while creating a separate source for the permanent funding.  The CHCF-A has a feature that is frequently referred to as the “waterfall.”  A small company receiving funds from the CHCF-A may receive 100% of the funding requirement for the first three years after a Commission order in a GRC, but then may receive only 80% the fourth year and 50% the fifth year.  After the fifth year, it receives no funding at all unless the waterfall has been reset in another GRC or other Commission order.  A company may avoid these automatic reductions in CHCF‑A funding by filing a GRC before the waterfall initiates its funding reduction.

All of the small LEC applicants had the waterfall reset by their GRC orders and resolutions in 1997.  Therefore, they were entitled to 100% of their funding requirement, if any, from the CHCF-A in 1998, 1999 and 2000.  In the year 2001 they will be entitled to only 80% of their funding requirement unless they file a new GRC before the end of 2000.  Based on this, the schedule adopted by the Scoping Memo in this proceeding places the small companies in an untenable position concerning the year 2001 waterfall as it relates to the existing CHCF-A process and the proposed permanent funding.

The small LECs assert that because this proceeding will have such a profound impact on the small companies, they cannot, as a practical matter, prepare rate cases as long as this proceeding remains open.  There are simply too many important issues unresolved to permit development of a GRC.  However, unless the small LECs file GRCs before the end of 2000, they will no longer be eligible for 100% funding under the terms of the waterfall.  The small LECs state the availability of only 80% funding for 2001 presents a serious problem for the companies.

Also, if the Commission’s decision in this proceeding does not adopt the Joint Application’s revenue neutral permanent funding proposal and instead determines that the replacement funding would be subject to the CHCF-A waterfall provisions, that funding would automatically be reduced by 20% for 2001.  The small LECs assert such a revenue reduction would severely cripple the small companies because the permanent funding represents such a large portion of their intrastate revenues.

The potentially disastrous consequences of not having 100% of their CHCF-A funding for 2001 leaves the small companies with only two options:  they must either persuade the Commission to reset the waterfall so that they are entitled to 100% of their funding requirement for 2001, or they must immediately begin to prepare GRC applications so that they may be filed before December 31, 2000.  As explained in detail below, the small LECs contend that the option of filing rate cases is a practical impossibility with so many important revenue issues unresolved, and it would be tremendously wasteful and costly. Therefore, the small LECs urge the Commission to issue an order suspending the operation of the waterfall until January 1, 2002. 

According to the small LECs, when they filed this application in September 1999, they expected a Commission decision in early 2000.  Depending on the Commission’s decision concerning all of the revenue issues to be determined in this proceeding and the issue of the application of the waterfall to the replacement funding being sought, they would have had ample time to file a rate case by the end of this year in order to protect their existing CHCF-A draw.  However, now that a longer schedule has been adopted for this proceeding, the waterfall problem has become serious and must be addressed promptly. 

The first problem created by the timing of the waterfall and this application is the difficulty of preparing a GRC when it is uncertain what the source of 30% to 80% of each company’s intrastate revenues will be.  In this proceeding, the Commission will be required to decide whether to approve the settlement transition agreements between the small companies and Pacific, and thus whether or not to approve the termination of toll, access and Extended Area Service (EAS) settlement payments to the small companies from Pacific.  The Commission will determine whether the small companies will be in or out of the toll business, and when they will adopt intraLATA
 equal access, both decisions having large revenue impacts.  The Commission will set the level of access charges that the small companies will be permitted to charge, and for some companies, whether to increase local rates to 150% of Pacific’s.

In addition, the small LECs assert the current waterfall schedule will create a serious problem for all the companies because of its possible impact on permanent funding.  By this Joint Application, the small companies seek a Commission order that the revenue impacts of the proposed termination of settlements and EAS payments be transferred to the CHCF-A.  The Application seeks to have this revenue requirement treated as a permanent CHCF-A fund draw not subject to the waterfall or means test that are part of the fund.  However, as outlined in the Scoping Memo, the Commission may establish the replacement funding at the levels requested but may not exempt that funding from the operation of the waterfall.  That eventuality would have disastrous consequences for the small companies.  

If a Commission decision is issued in December 2000 as scheduled, and the decision subjects the replacement funding to the waterfall, that funding will automatically be reduced by 20% in 2001 because the small LECs could not possibly prepare and file GRCs on only a few days’ notice.  The companies would also be entitled to only 80% of their funding requirement for succeeding years until the resolution of their rate cases.  Inasmuch as the companies’ new CHCF-A funding requirement would be such a large proportion of their revenues once settlement payments are incorporated therein, losing even 20% of that funding for a lengthy period would be intolerable.

C. Office of Ratepayer Advocates’ (ORA) Response to Motion

ORA recommends that, should the Commission grant the motion, the CHCF-A funding waterfall should be reset to 100% for only one year, the year 2001, subject to the means test.  ORA recommends that thereafter, the CHCF-A waterfall should be 80% for the year 2002, 50% for year 2003, and 0% for year 2004. 

In their motion, the small LECs ask the Commission to reset the CHCF-A funding waterfall to 100% for the year 2001.  ORA agrees with the small LECs that the timing of a decision in this case, the termination of the settlement agreements, the reduction of the CHCF-A to 80% and the preparation and filing of GRCs could impose a hardship on some of the LECs.  ORA asserts the CHCF‑A funding level drop to 80% in 2001, coupled with the uncertainty surrounding the outcome of the settlement application, could impact the ability of the LECs to provide service to their customers.  Granting the small LECs’ motion will give the small LECs ample opportunity prepare and file their GRCs.

D. History of the CHCF – A

The CHCF-A was originally adopted by the Commission in Decision (D.) 85-06-115 as a means of subsidizing reasonable basic exchange rates for the customers of smaller LECs that concurred in statewide average toll, private line, and access rates.  The small LECs are typically higher cost than Pacific so rates set at Pacific’s levels are insufficient to generate the small LECs’ revenue requirement.  The rationale provided for the introduction of the CHCF-A was to provide customers of smaller independent LECs with the systemwide rate averaging benefits afforded to Pacific’s rural customers by virtue of Pacific having the same rates systemwide. 

The CHCF-A rules currently in effect require the small LECs to comply with a means test and waterfall provision if they request funding from the CHCF-A.  The means test ensures that draws from the fund do not result in intrastate rates of return in excess of those authorized by the Commission.  The waterfall provision provides LECs with the incentive to file a GRC while funding levels are still high.  Appendix A to D.91-09-042 describes the waterfall as follows:

The issuance of a Commission decision in a general rate proceeding of an independent company will have the effect of a “fresh start” for that company under the HCF [High Cost Fund] plan.  Specifically, the phase-down of funding shall be reinitiated effective January 1 following the utility’s first subsequent annual October advice letter filing after resolution or decision is rendered in the utility’s general rate review proceeding.  The phase-down cycle under this reinitiation will be six years:  three years at 100% funding level following by three succeeding years at 80%, 50% and 0% respectively, if a local exchange company has not initiated a general rate review proceeding by December 31st of the previous year.”

The last GRC for the small LECs was in 1997, starting the six-year phase down cycle.  According to that cycle, the small LECs receive 100% of their required funding levels in 1998, 1999, and 2000, 80% for 2001, 50% for 2002, and 0% for 2003.

E. Discussion

We concur with the small LECs’ request to extend the waterfall at 100% for one additional year to 2001 for the small LECs which are the subject of this proceeding.

The waterfall provision was established in D. 88-07-022.  The rules governing the fund were developed in Investigation (I.) 87-11-033, and other dockets which have since been closed.  To conform with the requirements of Pub. Util. Code § 1708, parties on the service list for I.87-11-033
 were mailed copies of the ”Scoping Memo and Ruling of Assigned Commissioner,” dated January 11, 2000.  The Scoping Memo indicated that we could make changes to the rules governing the CHCF-A as part of this proceeding.  Therefore, all interested parties have had notice and an opportunity to be heard relating to any changes we may order in the rules for the CHCF-A.  We will therefore order that the waterfall provision be modified to extend the 100% funding provision for one additional year for the small LECs that are parties to this proceeding.  We wish to make it clear that we are not ordering a permanent alteration to the waterfall provision, but rather a one-time deviation from our adopted policy due to the unique circumstances of this proceeding.

Also, we need to clarify that this one-time deviation in the CHCF-A’s waterfall provision does not apply to small LECs which are not parties to this proceeding.  Those small LECs are not impacted by the outcome of this proceeding and are in a position to be able to file GRCs in 2000, and thus able to maintain their CHCF-A funding at the 100% level, while their GRCs are pending.  

The small LECs have enumerated all of the issues in this proceeding, each of which will have a significant impact on the small LECs’ revenues.  We recognize that this uncertainty about their future revenues makes it difficult, if not impossible, for the small LECs which are parties to this proceeding, to prepare GRC filings before we issue our decision in the proceeding.

However, there is one aspect of this situation which concerns us.  If the 13 small LECs which are parties to this proceeding file GRCs at the same time, at the end of 2001, it will place a significant strain on Commission resources to deal with the GRCs.  We would prefer to see the GRCs filed over a two-year period, half in 2001 and half in 2002.  If we do decide to stagger the filings, we will extend the waterfall for an additional year for the small LECs ordered to file their GRCs in 2002 instead of 2001.  We ask parties to comment on the feasibility of instituting two cycles of GRCs.  We also ask parties to propose a fair method for determining which specific companies file in 2001 and which in 2002.

ORA asserts that, even if the waterfall is reset to 100% for one year, any draws from the CHCF-A should be subject to the means test.  Under the current rules governing the CHCF-A, any draws from the fund are subject to the means test, and we do not intend to change that rule at this time.

F. Comments on Draft Decision

The draft decision of Administrative Law Judge Karen Jones in this matter was mailed to the parties in accordance with Pub. Util. Code § 311(g) and Rule 77.7 of the Rules of Practice and Procedure.  Comments were filed on ______ and reply comments were filed on ________.

Findings of Fact

1. Parties to I.87-11-033 were given notice and an opportunity to be heard that this proceeding could result in changes to the operation of the CHCF-A.

2. Under the rules governing the CHCF-A, the small telephone companies that are parties to this proceeding must file General Rate Cases by the end of 2000 in order to retain their year 2001 funding at the 100% level.

3. The small telephone companies would have difficulty in preparing rate cases in 2000 because of the number of revenue-affecting issues which are the subject to this proceeding.

4. It would place a significant strain on Commission resources to process GRCs for the 13 small LECs in the same year.

Conclusions of Law

1. Parties of record in I.87-11-033 were given notice that this proceeding could result in changes in the rules governing the CHCF-A.

2. The waterfall provision established in D.88-07-022 should be modified on a one-time basis to extend the 100% funding for an additional year, to 2001.

3. There is no justification for changing the current rules governing the CHCF-A under which any draws from the fund are subject to a means test.

ORDER

IT IS ORDERED that:

1. The waterfall provision governing draws from the California High Cost Fund “A” shall be extended for one year to 2001 for the 13 small telecommunications carriers which are parties to this proceeding.

2. Interested parties to this proceeding shall file and serve Opening Comments 30 days after the issuance of this decision, and Reply Comments 15 days following the filing of Opening Comments, on the following issues:

a.  Should the General Rate Cases for the small telephone companies subject to this proceeding be scheduled over two years:  2001 and 2002?

b.  What is an equitable method for determining which small telephone companies should file for ate cases in 2001 versus 2002?

This order is effective today.

Dated 




, at San Francisco, California.

�  The small local exchange companies include:  Calaveras Telephone Company, Cal�Ore Telephone Co., Ducor Telephone Company, Evans Telephone Company, Foresthill Telephone Co., Happy Valley Telephone Company, Hornitos Telephone Company, Kerman Telephone Company, Pinnacles Telephone Co., The Ponderosa Telephone Co., Sierra Telephone Company, Inc., The Siskiyou Telephone Company, and The Volcano Telephone Company.


�  The toll settlements procedure dates back to the 1960’s and has permitted all small telephone companies in the state to charge the same basic toll rates as Pacific for a similar call of a given duration over the same distance.  “Settlements” is an accounting procedure based on an LEC’s total investment in telephone equipment used to provide intrastate telephone service.  The settlements procedure defines how revenues from intrastate telephone calls are distributed among the different companies.


�  Local Access and Transport Area.


�  Docket I.87-11-033 was closed in D.00-07-037, with the exception of the resolution of the application for rehearing of D.00-02-047.  The docket was closed after the service list received copies of the Scoping Memo in this proceeding.
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