ALJ/BWM/hkr                                                    DRAFT                         Item 1



8/3/2000

Decision  DRAFT DECISION OF ALJ MATTSON  (Mailed 6/30/2000)
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Rulemaking on the Commission’s Own Motion to Govern Open Access to Bottleneck Services and Establish a Framework for Network Architecture Development of Dominant Carrier Networks.


Rulemaking 93-04-003

(Filed April 7, 1993)

Investigation on the Commission’s Own Motion Into Open Access and Network Architecture Development of Dominant Carrier Networks.


Investigation 93-04-002

(Filed April 7, 1993)

(Interim Arbitration,

Line Sharing Phase)

INTERIM OPINION

TABLE OF CONTENTS

Title










Page
2INTERIM OPINION

1.  Summary
2
2.  Background
2
2.1  Interim Arbitration
4
2.2  Final Arbitrator’s Report
6
2.2.1  Network Architecture
7
2.2.2  Operations
8
2.2.3  Pricing
9
2.2.4  General Terms and Conditions
9
2.3  Interim Appendices and Amendments
10
3.  Recommendations of Parties
10
4.  Discussion
11
4.1  Negotiated Portions of Appendices and Amendments
11
4.2  Arbitrated Portions of Appendices and Amendments
13
4.2.1  TELRIC and True-Down Provisions
14
4.2.1.1  Monthly Recurring Price for Access to the Loop
15
4.2.1.2  Tie Cables, Jumpers, OSS Modifications, Conditioning
19
4.2.1.3  True-Down
21
4.2.2  Issues Not In Dispute
23
4.2.3  Deadlines
24
4.2.4  Abrogate Existing Contractual Rights
25
4.2.5  Burden of Proof
27
4.2.6  UNE-P
28
4.2.7  Decommissioning Copper Loop Plant
28
4.2.8  Approve Interim Appendices and Amendments
30
4.3  Preservation of Authority
30
5.  Comments on Draft Decision
31
Findings of Fact
31
Conclusions of Law
33
INTERIM ORDER
33


INTERIM OPINION 

1.  Summary

We affirm the results reached in the May 26, 2000, Final Arbitrator’s Report.  We approve Appendix DSL for Pacific Bell Telephone Company, the Line Sharing Amendment for GTE California, Incorporated, and the signed and filed appendices and amendments between incumbent and competitor companies effective June 6, 2000.   

2.  Background

On December 9, 1999, the Federal Communications Commission (FCC) released a decision requiring incumbent local exchange carriers (ILECs) to provide competitive local exchange carriers (CLCs) access to the high frequency portion of the local loop.
  In its order, the FCC finds that the high frequency portion of the loop meets the statutory definition of a network element, and must be unbundled pursuant to §§ 251(d)(2) and 251(c)(3) of the federal Telecommunications Act of 1996 (Act).  

The FCC order strongly encourages states to issue interim arbitration awards setting out the necessary rates, terms, and conditions for access to this unbundled network element (UNE), with any unresolved issues subject to a true-up adjustment when the state commission completes its arbitration.  (FCC Line Sharing Order, ¶ 160.)  The FCC urges states to issue these awards as quickly as possible after a party petitions for arbitration under the Act, so that CLCs may begin providing advanced services on shared loops by June 6, 2000 (i.e., within 180 days of release of its order).  (FCC Line Sharing Order, ¶ 160.)

The California Legislature addressed this issue in Assembly Bill (AB) 991.
  AB 991 requires that the California Public Utilities Commission (CPUC) “comply with, and implement, in a manner that the Public Utilities Commission determines to be appropriate, [the FCC’s] order, as it pertains to loop access, pricing, and cost allocation” within 90 days from its publication in the Federal Register.  The FCC published its order on January 10, 2000.  The 90th day was April 10, 2000.  

To meet the time requirements of AB 991, the Chief Administrative Law Judge issued a ruling on January 31, 2000.  The ruling ordered that no later than March 1, 2000, Pacific Bell Telephone Company (Pacific) and GTE California, Incorporated (GTE) each file an offer to amend existing interconnection agreements (ICAs) with CLCs to provide line sharing services.
  The ruling further required that Pacific and GTE submit signed amendments by advice letter to the CPUC’s Telecommunications Division within five days of reaching agreement with a CLC (i.e., as early as March 6, 2000, for offers made on March 1, 2000).  The advice letters would be deemed approved 30 days after the date of filing, unless rejected.  (Rule 6.2, Resolution ALJ-178.)  This process allowed CLCs to institute line sharing by April 10, 2000.  The ruling also directed that ILECs and CLCs negotiate line sharing services if the CLC either did not have an existing ICA, or chose not to amend its existing ICA based on the ILEC’s offer.  

By joint ruling of the Assigned Commissioner and Administrative Law Judge (ALJ) on February 25, 2000, a new phase of this combined Open Access and Network Architecture Development (OANAD) proceeding was opened to address unresolved line sharing issues.  A schedule was adopted providing for an interim arbitration, with interim line sharing awards effective by June 6, 2000.  The ruling provided for further proceedings after the interim arbitration for the purpose of setting final rates, and addressing other line sharing issues, with all interim rates subject to true-up adjustment.  Parties were ordered to negotiate diligently and in good faith throughout the month of March 2000 to reach agreement on amended contract language for interim line sharing services.  Parties were ordered to file on March 27, 2000, either (a) signed agreements ready for CPUC approval, or (b) requests for arbitration. 

2.1  Interim Arbitration

No signed agreements were filed by March 27, 2000, in response to the rulings issued on January 31, 2000, and February 25, 2000.  Rather, requests for arbitration with proposed direct testimony were filed and served on March 27, 2000, by Pacific, GTE, Joint Petitioners,
 Covad Communications Company (Covad), and SBC Advanced Solutions, Inc. (ASI).  Responses to the requests, including proposed rebuttal testimony, were filed and served on April 5, 2000, by Pacific, GTE, Joint Petitioners, and Covad.  On April 5, 2000, ASI filed and served supplemental direct testimony.  Marked up, dueling clause agreements were served by Pacific, GTE, Covad, and Joint Petitioners.  An All Parties Issues Matrix identifying 38 issues was served on April 6, 2000, and updated on April 10, 14, and 17, 2000.   

Arbitration conferences and arbitration hearings were held from April 11 through April 14, 2000.  Opening briefs were filed and served on April 21, 2000, and reply briefs were filed and served on April 26, 2000.  

The Draft Arbitrator’s Report (DAR) was filed and served on May 8, 2000.  A ruling was simultaneously filed and served requiring parties to meet and confer for the purpose of developing one jointly proposed appendix for Pacific, and amendment for GTE, that conformed with the decisions in the DAR, to be filed with comments on the DAR by May 15, 2000.  Parties were allowed to submit dueling clauses if they were unable to agree on jointly proposed language.  The ruling also provided that parties and members of the public could file reply comments by May 17, 2000.

On May 15, 2000, comments on the DAR were filed and served by Pacific, GTE, Joint Petitioners,
 AT&T, WorldCom, Covad, New Edge, and NorthPoint.  Comments were also filed by the Office of Ratepayer Advocates (ORA), and The Utility Reform Network (TURN).
  Parties were unable by May 15, 2000 to develop a jointly proposed appendix for Pacific, and amendment for GTE, that conformed to the decisions in the DAR.  Parties individually filed proposed appendices and amendments.  On May 17, 2000, reply comments were filed by Pacific, GTE, Joint Petitioners, AT&T, WorldCom, Covad, New Edge, NorthPoint, ORA, and TURN.  On May 18, 2000, after consultation with other parties, Pacific filed a conformed Joint xDSL Appendix, and GTE filed a conformed Line Sharing Amendment, with dueling clauses.
 

2.2  Final Arbitrator’s Report

On May 26, 2000, the Final Arbitrator’s Report (FAR) was filed and served.  As described by the Arbitrator, the FAR adopts a balanced approach to the implementation of line sharing.  It applies a complete set of rates, terms, and conditions that is fair, reasonable, equitable, and nondiscriminatory.  It recognizes current systems and technologies, without assuming systems and technologies that are not now available or reasonable.  Interim results comply with federal guidelines, rules, and regulations, and provide for timely modification to implement additional FCC orders.  Attachment A summarizes the adopted interim average rates that CLCs will pay ILECs for line sharing.  A brief description of the FAR follows.  

The FAR adopts Pacific’s proposed Appendix DSL, and GTE’s proposed Line Sharing Amendment, as the forms of agreement from which to begin.  The FAR then proceeds to resolve dueling clauses representing the 38 disputed issues between parties, presented in four subject areas:  network architecture, operations, pricing, and general terms and conditions.  

2.2.1  Network Architecture

The FAR finds that the line sharing UNE occurs on the copper, but not the fiber optic, portion of the local loop.  ILECs are not required to own and provision splitters.
   ILECs are not allowed to include penalty provisions for CLCs’ failing to meet demand forecasts for splitters.  ILECs must provision ILEC-owned splitters a line-at-a-time.  Line sharing is not required as part of a UNE‑platform (UNE-P).
  

Line sharing over fiber, and as part of a UNE-P, are under further consideration by the FCC.  The FAR requires that ILECs modify line sharing appendices and amendments without delay to comply with any FCC order on these subjects.  

2.2.2  Operations

An ILEC must provide parity in operations between itself and a CLC, or a corporate affiliate (e.g., access to information, intervals for provisioning and installation of line sharing, performance of a line and station transfer, loop testing, trouble response time).  ILECs must provide all available information in operational support systems (OSS) to CLCs during the pre-ordering and ordering processes that may be relevant to line sharing.  CLCs, not ILECs, will determine what information is and is not useful or relevant.  ILECs need not implement any electronic interfaces that do not currently exist, but must provide CLCs with access to new electronic interfaces as they become available, as soon as possible.  

CLCs must affirmatively accept the line sharing UNE before the installation is considered complete.  ILECs may charge for conditioning a line for line sharing, but may not charge for acceptance testing of the line.  

ILECs must provide CLCs with 24 hour, seven day a week nondiscriminatory physical test access to the entire loop at either a test access point at the splitter, through a cross-connection to the CLC’s collocation space, or through a standardized interface, for the purposes of loop testing, maintenance, and repair.  An ILEC and CLC must seek to cooperate, but an ILEC may act without approval of the CLC to take whatever steps are necessary to restore failed voice service if cooperation is unsuccessful.  The intervals for tie cable installation are subject to intervals for collocation.  An ILEC may automatically convert the line sharing circuit to a full stand-alone UNE after reasonable notice to the CLC when the ILEC’s voice service customer discontinues the ILEC voice service.  

2.2.3  Pricing

All interim prices are subject to true-up adjustment with interest.  In the interim, CLCs will pay Pacific $5.85 per month, and GTE $3.00 per month, for use of the high frequency portion of the loop.  Revenues from the monthly recurring charge for use of the loop, and revenues from other rates that contribute to joint and common costs, will be tracked in a memorandum account.  The Commission will consider in the final portion of the line sharing phase whether or not the balance, or any portion thereof, in the memorandum accounts should be allocated to ILEC voice customer ratepayers.  

The ILECs’ recommendations are adopted regarding the number of, and charges for, tie cables, subject to adjustment in the final portion of the line sharing phase in this proceeding.  A CLC will pay the price for the OSS system used (i.e., mechanized, semi-mechanized, manual), but the ILEC-proposed semi-mechanized and manual OSS rates are reduced by 50%.  ILECs may charge for conditioning.  Removal of a digital added main line device is required when it affects only one customer, and the customer agrees.  ILECs may not charge for loop qualification.  

2.2.4  General Terms and Conditions

ILECs are not restrained from deploying new technologies, but may not do so in a way that eliminates a CLC’s ability to offer, or continue to provide, xDSL service.  ILECs may not decommission copper local loop plant during the life of the interim agreements until the issue of transport over fiber is resolved.  The restriction expires unless specifically continued during the final portion of the line sharing phase of this proceeding.  ILECs are not restricted from migrating customers from copper to fiber loop facilities.  Liability/indemnity clauses in the underlying ICAs are adequate, and additional clauses for line sharing are not adopted.  CLCs must provide ILECs with non-binding forecasts by central office.  CLCs are not required to provide ILECs with advance notice of sales promotions.
2.3  Interim Appendices and Amendments

In compliance with the FAR, on June 2, 2000, Pacific filed and served Appendix DSL, modified to conform with final decisions in the FAR.  Pacific also filed and served signed Appendices DSL, which became effective June 6, 2000, with FirstWorld, NorthPoint, Pac-West, Rhythms, ASI, and Covad.  

Also in compliance with the FAR, including clauses modified to conform with decisions in the FAR, on June 2, 2000, GTE filed and served Line Sharing Amendments, that became effective June 6, 2000, with FirstWorld, NorthPoint, Rhythms, and Covad.  On June 5, 2000, GTE filed and served a conformed Line Sharing Amendment, pursuant to a request for a one-day delay granted by the Arbitrator.  

3.  Recommendations of Parties

On June 7, 2000, statements were filed by Pacific, GTE, Joint Petitioners,
 NorthPoint, Covad, New Edge, AT&T, and WorldCom.  As directed in the FAR, the statements:

(a) identified the criteria in the Act and CPUC Rules by which negotiated and arbitrated portions of Pacific’s Appendix DSL, GTE’s Line Sharing Amendment, and signed appendices and amendments, must be tested;

(b) separately explained whether each negotiated and arbitrated portion of the appendices and amendments pass or fail each test; and 

(c) stated whether or not the appendices and amendments should be approved or rejected by the CPUC. 

Pacific recommends approval of the interim line sharing appendices, modified to eliminate the prohibition against decommissioning copper facilities.  GTE recommends approval of the interim line sharing amendments, without waiving its right to challenge any order of the FCC or CPUC, or raise any issues in the later proceeding to set final line sharing rates, terms, and conditions.  

Joint Petitioners recommend rejection of the interim line sharing appendices and amendments.  NorthPoint suggests approval of the interim appendices and amendments without prejudice to the final resolution of all line sharing issues.  

Covad and New Edge recommend modifying the arbitrated appendices and amendments by rejecting the arbitrated rates, and adopting lower rates (e.g., a zero rate for a CLC’s use of the high frequency portion of the loop; lower rates for use of an ILEC-owned splitter, OSS modifications, and conditioning).  AT&T and WorldCom recommend that portions of the appendices and amendments be rejected regarding use of the UNE-P.

4.  Discussion

4.1  Negotiated Portions of Appendices and Amendments

Section 252(e)(2) of the Act provides that the CPUC may only reject an agreement (or any portion thereof) adopted by negotiation if we find that the agreement (or portion thereof) discriminates against a telecommunications carrier not a party to the agreement, or implementation of such agreement (or portion thereof) is not consistent with the public interest, convenience, and necessity.  CPUC rules provide that the CPUC may reject a negotiated agreement (or portion thereof) if it discriminates against a telecommunications carrier not a party to the agreement; its implementation would be inconsistent with the public interest, convenience, or necessity; or the agreement would not meet other rules, regulations, and orders of the CPUC, including service quality standards.  (Resolution ALJ-178, Rules 4.3.1, 4.3.2, 4.1.4, and 2.18.) 

No party or member of the public alleges that any negotiated portion of the appendices or amendments should be rejected.  We find nothing in any negotiated portion which results in discrimination against a telecommunications carrier not a party to the appendices or amendments; is inconsistent with the public interest, convenience and necessity; or does not meet other CPUC rules, regulations and orders, including service quality standards.  

Some parties argue that the CPUC should adopt the zero monthly rate for access to the high frequency portion of GTE’s loop recommended by CLCs and GTE, and reject the arbitrated rate of $3.00.  That issue is discussed in the arbitrated issues below.

Covad asserts that it arbitrated only basic operational issues and cost-based rates.  Covad says the CPUC should not assume that if a term or condition was not actively arbitrated it was negotiated.  Rather, according to Covad, the emphasis on expedited proceedings forced Covad and others to pick and choose the more critical terms and conditions for the interim arbitration, while relying on the final proceeding to address other terms and conditions.  

We understand that parties had to select the important issues to address in the interim arbitration.  No party, however, and no member of the public, point to specific items in the negotiated portions of the appendices and amendments which they now challenge, or will later seek to challenge.  Moreover, parties were under orders of the Assigned Commissioner and ALJ to actively negotiate complete agreements.  We believe parties did their best to do so.  

The DAR identified the issues for the final portion of the line sharing phase of this proceeding.  (DAR, page 89.)  Neither Covad, nor any other party or member of the public, commented on these issues.  These issues are stated in the FAR.  (FAR, page 109.)  As a result, we adopt the statement of issues in the FAR for the final portion of the line sharing phase.  These issues are:

(a) prices; 

(b)  number of tie cables in an efficient configuration; and 

(c)  whether or not to continue the limitation on decommissioning of copper loop plant pending resolution of line sharing or transport over fiber.

We decline to adopt a position where essentially everything is open for further consideration in the final portion of the line sharing phase.  At the same time, we note that the February 25, 2000, ruling provides that a prehearing conference (PHC) will be held to determine the scope and schedule to address final prices, and other line sharing issues.  We also note that the February 25, 2000, ruling states that parties should come to the PHC prepared to address the issue of double recovery of loop costs.
  (Ruling, page 12.)  

We leave to the judgment of the ALJ in the final portion of the line sharing phase whether or not to add issues other than those stated in the FAR, and the double recovery of loop costs.  The burden for including any issues beyond those identified in the FAR, or added by the ALJ at her initiative, however, is on the party seeking to raise any additional issues.

4.2  Arbitrated Portions of Appendices and Amendments

Section 252(e)(2) of the Act, and our Rule 4.2.3, provide that we may only reject an agreement (or any portion thereof) adopted by arbitration if we find that the agreement does not meet the requirements of § 251 of the Act, including the regulations prescribed by the FCC pursuant to § 251, or the standards set forth in § 252(d) of the Act.
  Rule 4.2.3 also provides that we may reject agreements or portions thereof which violate any requirements of the CPUC including, but not limited to, quality of service standards adopted by the CPUC.  

Joint Petitioners recommend rejection of the appendices and amendments filed in compliance with the FAR, asserting they violate federal and state law, FCC regulations, and CPUC rules and precedent.  We are not persuaded for the reasons explained below.  Even if we were convinced, which we are not, nothing about Joint Petitioners’ argument convinces us to reject the results of the interim arbitration, and have no interim line sharing in place under any rates, terms, and conditions.  

Pacific, Covad, New Edge, AT&T, and WorldCom recommend adoption of the appendices and amendments, subject to rejection or modification of limited provisions.  We approve the appendices and amendments, but decline to reject or modify identified provisions for the reasons stated below.  

GTE and NorthPoint recommend approval of the interim line sharing appendices and amendments without waiving their rights to challenge issues in the final portion of this proceeding.  We adopt these recommendations, subject to the scope stated above for the final portion of the line sharing phase of this proceeding.  

4.2.1  TELRIC and True-Down Provisions

Joint Petitioners and others contend that the appendices and amendments must be rejected or modified, asserting that adopted rates violate federal law, state law, and FCC regulations, by failing to comply with the FCC’s total element long run incremental cost (TELRIC) methodology.  Joint Petitioners specifically say the adopted rates are not TELRIC compliant for the monthly recurring price for line sharing, tie cables, and jumpers.  Covad argues this is also true for ILEC-owned splitters, OSS modifications, and conditioning.  Further, Covad asserts that to the extent interim rates are subject to a “true-up” adjustment it is actually a “true-down” adjustment (i.e., rather than CLCs underpaying now, CLCs will overpay now and receive a refund later).  Covad says that the “true-down” adjustment fails to effectuate the intent of the FCC Line Sharing Order, and does not protect CLCs’ interests. 

Parties are very concerned about the level of rates adopted in the interim, despite all interim rates being subject to true-up adjustment with interest.  We are not persuaded, however, to reject or modify the rates for the following reasons.

4.2.1.1  Monthly Recurring Price for Access to the Loop

Joint Petitioners, Covad, and New Edge assert that the rate for monthly access must be zero.  They argue that adoption of $5.85 per month for Pacific, and $3.00 per month for GTE, in the interim is invalid, and must be rejected or modified.  We are not convinced.  

The FCC said regarding TELRIC and the local loop:  

“We note that the TELRIC methodology that the Commission [FCC] adopted in the Local Competition First Report and Order does not directly address this issue [of pricing the loop over which line sharing is provided].”  (FCC Line Sharing Order, ¶ 138.)  

The FCC said that a state setting interim rates subject to later true-up adjustment may require the ILEC to charge no more to CLCs than the amount of loop costs the ILEC allocated to asymmetric digital subscriber line (ADSL) services when the ILEC established its interstate retail rates.  (FCC Line Sharing Order, ¶ 139.)  The FCC said this is a straightforward and practical approach for establishing rates consistent with the general pro-competitive purpose underlying TELRIC, without violating the FCC’s prohibition against considering embedded costs in the calculation of the forward looking economic cost of a UNE.  (FCC Line Sharing Order, ¶ 139; 47 C.F.R 51.505(d)(1).)  

Parties do not dispute that Pacific and GTE allocated no costs to their ADSL services for their interstate retail rates.  We agree with the reasons stated in the FAR, however, that this does not result in the TELRIC for use of the high frequency portion of the loop being zero, or the reasonable rate being zero.  

First, the FCC’s language is permissive, not mandatory.  The FCC says using the same rate the ILECs’ allocated to ADSL services is a straightforward and practical approach.  We agree, but think other factors must also be considered.  This is particularly true given that the FCC acknowledges that the FCC-adopted TELRIC methodology does not directly address the issue of pricing a line-shared loop.  (FCC Line Sharing Order, ¶ 138.)

Second, the ILECs’ allocations were for the purpose of setting price floors, or minimal charges that may be charged.  Rates may be higher, and the issue here is not only costs, but rates.   

Third, the Act requires that UNE rates be just, reasonable and nondiscriminatory.  (47 U.S.C. 251(c)(3).)  The Act further requires that determinations by state commissions of just and reasonable UNE rates shall be based on cost (without reference to rate-of-return), be nondiscriminatory, and may include a reasonable profit.  (47 U.S.C. 252(d)(1).)  Costs allocated by ILECs for ADSL service were direct costs.  Direct costs include cost of capital, and depreciation.  TELRIC includes forward-looking cost of capital, and economic depreciation.  (47 C.F.R. 51.505(b).)  This Commission has considered and adopted short run and long run avoided costs, marginal costs, and incremental costs in many industries for decades.  Based on our expertise and long experience in this area, we conclude that it is presumptively unreasonable to find a just, reasonable, and nondiscriminatory interim rate subject to later true-up adjustment for use of the high frequency portion of the loop to be zero, taking into account forward-looking cost of capital and economic depreciation, including a reasonable profit.  That is, a reasonable calculation taking into account the forward-looking cost of capital, economic depreciation, and a reasonable profit, is unlikely to be zero.  We will true-up and adjust rates if we find otherwise in the final portion of the line sharing phase based on a more complete record.

Fourth, total costs include not only direct costs (e.g., cost of capital and depreciation), but also include an allocation of joint and common costs.  TELRIC includes a reasonable allocation of forward-looking common costs.  (47 C.F.R. 51.505(a).)   This Commission has considered and adopted allocations of joint and common costs, including forward-looking common costs, in many industries for decades.  Based on our expertise and long experience in this area, we conclude that it is presumptively unreasonable to find a just, reasonable, and nondiscriminatory interim rate subject to later true-up adjustment for access to the high frequency portion of the loop to be zero, taking into account a reasonable allocation of joint and common costs in the interim, including forward-looking common costs.  We will true-up and adjust rates if we find otherwise in the final portion of the line sharing phase based on a more complete record.

Fifth, ILECs are now devoting billions of dollars to initiate broadband service capable of meeting all of their customers’ needs not only for voice, but also data, and other products and services.  Even if ILECs allocated no direct costs in years past when they established price floors for their ADSL retail services, this does not necessarily make zero a correct TELRIC calculation today for data transport over the local loop in the year 2000 and beyond.  That is, it is not unreasonable that TELRIC for the loop calculated today based on a system designed to serve all of a customer’s needs, including data as well as voice, might include some costs (e.g., capital, profit, economic depreciation, common, joint) for services other than voice.  In fact, if transport of data is the future of telecommunications, it may be that xDSL services on the high frequency portion of the local loop cause all future loop costs, and voice services cause none.  We agree with the result of the interim arbitration that we need not decide this now.  At the same time, it would be unreasonable to find for purposes of the interim arbitration that zero cost is appropriate for, and no contribution is reasonable to, the local loop related to any TELRIC cost element, including, but not limited to, cost of capital, profit, economic depreciation, joint costs, and common costs.  

Simply because an ILEC allocated no direct cost in a prior FCC filing does not make it so, either then or now.  ILECs may have had a self-interest in allocating no direct cost in the past.  Whether or not the allocation was challenged then, the allocation was not necessarily correct or reasonable.  Further, simply because the allocation was once made does not necessarily make it correct or reasonable now.  

We conclude that TELRIC for access to, and use of, the high frequency portion of the loop, for the purpose of establishing an interim rate subject to later true-up, is not zero.  A reasonable determination of cost of capital, economic depreciation, common costs, joint costs, and contribution to profit, is unlikely to ever be zero.  At least for the interim, subject to further consideration and true-up adjustment in the final portion of the line sharing phase of this proceeding, there is nothing about the interim arbitration that leads us to reject the arbitrated results, using the tests provided in the Act and our Rules.  

Joint Petitioners assert that adoption of any rate other than zero is discriminatory against CLCs since ILECs assess no charge to themselves.  To the contrary, Pacific will assess ASI the same rate that it assesses all CLCs.
  All revenues from Pacific’s line sharing with CLCs will be tracked in a memorandum account, pending determination of final rates.  Moreover, GTE will book revenues from GTE’s ILEC xDSL sales to GTE’s customers into the memorandum account ordered by the FAR.  We will determine the proper treatment of the balances in the memoranda accounts in the final portion of the line sharing phase, ensuring, among other things, nondiscriminatory treatment between ILECs and CLCs.  

4.2.1.2  Tie Cables, Jumpers, OSS Modifications, Conditioning

Joint Petitioners support the adoption of Pacific’s proposed tie cable rate, but reject the adoption of GTE’s proposed rate, arguing that the GTE rate is not TELRIC compliant.  We are not persuaded to adopt a different outcome.  

The Arbitrator declined to adopt the CLCs’ proposal to use Pacific’s rate for GTE.  We agree there is insufficient justification to use Pacific’s rate for GTE.  Rather, the Arbitrator adopted the CLCs’ alternate proposal that GTE’s rate, if used, be subject to refund.  We are not persuaded by any evidence presented by CLCs of GTE’s TELRIC for tie cables.  In the absence of better evidence, we adopt the CLC’s alternate recommendation to use GTE’s proposed rate, subject to true-up adjustment.  

Joint Petitioners also contend that the interim arbitration adopts an excessive number of tie cables in determining the rate for tie cables and jumpers.  The Arbitrator found that ILECs presented sufficient evidence to justify more than one tie cable in the interim, but adopted Covad’s recommendation that this ultimately be determined in the final phase.  We are not persuaded to disturb this outcome.

Covad argues that the adopted monthly charge for a Pacific-owned splitter is inconsistent with TELRIC, and must be rejected.  To the contrary, CLCs and ILECs used the same bases for their estimates, but applied different adjustment factors.  CLCs failed to present convincing evidence and argument that ILECs overstate their estimates and, for the reasons stated in the FAR, the ILEC estimates are reasonable with respect to disputed factors (e.g., number of cables and jumpers, fill factor, annual operating expense factor).

Further, Pacific is not required to provide the splitter, the splitter is not a UNE, and whether or not a voluntarily provided splitter must be priced based on a TELRIC calculation is not determined in this interim arbitration.  Nonetheless, the Pacific-owned splitter rate is based on total service long run incremental cost (TSLRIC).  TSLRIC is consistent with our adopted cost principles in this OANAD proceeding.  No evidence here shows that the TSLRIC calculation is materially different than a calculation based on TELRIC.  Parties may address this further in the final portion of this line sharing phase.  

Covad asserts that the adopted charge for Pacific’s OSS modifications is not TELRIC based, and must be rejected.  To the contrary, Pacific’s OSS modification charge is based on a price quote from a vendor to upgrade OSS to accommodate line sharing.  This is an incremental cost.

Covad states that the adopted Pacific conditioning charge in addition to the channel connection charge is excessive.  To the contrary, Pacific reasonably shows that the conditioning cost can be in addition to channel connection cost.  This is adopted for the interim, subject to true-up adjustment if CLCs demonstrate otherwise in the final portion of the line sharing phase.  

4.2.1.3  True-Down

Covad claims that the purpose of the FCC Line Sharing Order is to allow rapid, competitive entry into the line sharing market by CLCs.  Covad asserts that the FAR-adopted interim rates fail to accomplish this purpose.  The FAR is wrongly based, according to Covad, on the assumption that no harm results from setting incorrect interim prices as long as they are adjusted later.  Rather, Covad alleges that competitive entry will be adversely affected, if not precluded, by setting inflated interim rates.  Covad says that interim rates should be set at zero, with CLCs paying a “true-up” once final prices are set, rather than CLCs’ incurring the financial burden of paying inflated prices subject to a “true-down” adjustment later.  We are not convinced.  

The FCC Line Sharing Order seeks to create competition between CLCs and ILECs, but does not give preference to any competitor.  The FAR reaches the same balance.  For the reasons stated here and discussed in the FAR, adopted interim rates reach the proper balance, and are just, reasonable, and nondiscriminatory.  

Covad claims competitive entry will be adversely affected, if not precluded, by the adopted interim rates.  No CLC, however, presents any evidence in support.  That is, there is no evidence regarding the price elasticity response of CLC customers to different prices CLCs might set for xDSL service, and the resulting effect on CLCs.  There is no evidence on the profit margins of CLCs.  There is no evidence of the effect on prices to xDSL customers, or CLC profits, of any range of interim rates that might be set.  Other than Covad’s 

assertion, there is no evidence that CLC entry will be hindered or precluded by the interim rates established here.  On the other hand, the adopted interim rates are a substantial reduction from the cost of an unbundled loop.  This is very likely to spur deployment of advanced services by all carriers.   

New Edge contends that the adopted interim monthly rates of $5.85 and $3.00, rather than zero, for access to the high frequency portion of Pacific’s and GTE’s loops, respectively, result in a significant barrier to entry for CLCs not faced by ILECs.  New Edge says ILECs will enjoy a windfall (since ILEC’s costs are zero, not $5.85 and $3.00, according to New Edge), along with the opportunity to price-squeeze their competitors out of the market.  To the contrary, the FAR orders ILECs to maintain a memorandum account tracking revenues from the monthly recurring rates for access to the high frequency portion of the loop, as well as revenues from any rates which contribute to joint and common costs.  If later found just and reasonable, the entire balance will be returned to voice customer ratepayers of the ILECs.  This means ILECs will neither enjoy a windfall, nor any opportunity to price-squeeze their competitors. 

New Edge contends there are significant costs of entry for new CLCs, and time is of the essence.  New Edge, however, neither presents any estimates of entry costs, nor any evidence regarding how a rate of $3.00 to $5.85 adversely affects entry costs or CLC xDSL sales.  There is no credible evidence that the price elasticity effect in the range of prices ILECs and CLCs may set for xDSL services will have any material or significant effect on entry costs, or sales in the interim period.  Nor is there any evidence that the interim rates established here create any significant barrier to entry.

Finally, Pacific asserts that in the later portion of this line sharing phase it will show Pacific’s cost for loop conditioning is substantially more than the adopted interim rate of $18.55.  Pacific also says it will show that Pacific incurs significant costs to provide CLCs with loop make-up information not included in the adopted interim OSS rate.  Pacific further claims that the 50% reduction to semi-mechanized and manual order rates prevents Pacific from recovering its legitimate costs for processing these orders.  GTE raises similar concerns with the level of interim rates.  Thus, it is far from certain that the adopted interim rates will only result in a “true down.”  We affirm the rates adopted in the FAR, which satisfy requirements for these rates, and reach the proper balance for rates in the interim.  

4.2.2  Issues Not In Dispute

Joint Petitioners assert that state commissions are only empowered to decide unresolved issues in an arbitration, and that the Arbitrator exceeded his authority by establishing a rate of $3.00 per month for access to the high frequency portion of GTE’s loop.  We disagree with Joint Petitioners, and affirm the results of the arbitration.  The rate for access to the high frequency portion of an ILEC’s loop was an issue presented for arbitration in this multi-party proceeding, and was properly before the Arbitrator. 

Moreover, even if not considered an arbitrated issue, we may now reject a negotiated portion of an ICA if it is not consistent with the public interest, convenience, and necessity.  (47 U.S.C. 252(e)(2).)  For all the reasons stated above, and as discussed in the FAR, a zero rate for access to the high frequency portion of the loop is not consistent with the public interest, convenience, and necessity.  On the other hand, for the reasons stated above and discussed in the FAR, a rate of $3.00 is both TELRIC-compliance and reasonable in the interim, subject to a true-up adjustment during the final portion of the line sharing phase of this proceeding. 

4.2.3  Deadlines

Joint Petitioners assert that the interim appendices and amendments violate state law by failing to meet the April 10, 2000, deadline for line sharing.  To the contrary, we complied with, and implemented, the FCC’s order in a manner we determined to be reasonable and appropriate for line sharing to become available by April 10, 2000.  CLCs declined to enter into interim agreements with ILECs, however, and chose to pursue additional negotiation and arbitration.    

Joint Petitioners also contend that the interim appendices and amendments violate federal law by failing to meet the June 6, 2000, deadline.  To the contrary, the interim appendices and amendments are all effective June 6, 2000.  

Joint Petitioners assert that the FCC required the arbitration to be complete, with final agreements to be effective by June 6, 2000.  We do not read the FCC Line Sharing Order in the same way as Joint Petitioners.  Our interim arbitration procedure, with appendices and amendments effective June 6, 2000, and with further proceedings to determine final prices and other line sharing issues, results in full compliance with FCC orders.  

Joint Petitioners assert that FCC rules require ILECs to own and provision splitters by June 6, 2000.  The outcome of the interim arbitration is that ILECs are not required to own splitters.  Joint Petitioners claim that is contrary to federal law, and results in our failing to meet the June 6, 2000, deadline for line sharing.  We disagree.  Rather, we affirm the outcome of the interim arbitration that ILECs are not required to own and provision splitters.

Finally, the FAR finds that tie cable installation is a collocation matter subject to collocation intervals.  Joint Petitioners allege that this holding allows ILECs to impose lengthy collocation intervals, and ensures that CLCs will not have necessary components in place by the June 6, 2000, deadline.  We are not persuaded that this justifies disturbing the results of the interim arbitration.  

As found in the FAR, it would be unreasonable to assign different intervals for the installation of each piece of equipment.  Rather, multiple intervals detract from efficient operations, and will not enhance the likelihood that services will be provisioned smoothly and timely.  

Moreover, CLCs recommended a 30-day interval for tie-cable installation.  Even with CLCs’ recommendation, amendments effective June 6, 2000, would not result in tie cable installation until after June 6, 2000.  On the other hand, Pacific instituted a rating and ranking of central offices for rapid deployment of line sharing.  This ensured reasonable initiation of line sharing by June 6, 2000.  The FAR adopts a reasonable interval for installation and provisioning of future tie cables according to collocation schedules.  

Thus, we are convinced that we have taken reasonable and responsible steps to satisfy federal and state law for implementation of line sharing, and are in compliance with those laws.  Nothing about Joint Petitioners’ argument convinces us that this is a reason to reject the results of the interim arbitration.  In fact, adopting Joint Petitioners’ recommendation would produce the unreasonable result of there being no interim line sharing appendices or amendments.  We decline to reach that outcome.  

4.2.4  Abrogate Existing Contractual Rights

The FAR adopts Pacific’s Appendix DSL, with modifications.  Appendix DSL is a comprehensive appendix capable of being adopted by any CLC, even one without an existing DSL agreement.  Joint Petitioners assert that this results in revising existing agreements by inserting different and unfavorable language.  Specifically, Joint Petitioners say Appendix DSL inserts loop 

conditioning charges and spectrum management provisions into Rhythms’ ICA where there were none before.  This, according to Joint Petitioners, results in an unwarranted revision of existing ICAs in areas beyond the scope of this proceeding.  We do not agree.

Joint Petitioners claim that at no time did the Commission notify parties that terms unrelated to line sharing in existing ICAs might be subject to modification.  To the contrary, all elements adopted here are matters addressed in the FCC Line Sharing Order, and proposed in requests for arbitration filed March 27, 2000.  Further, nothing about this interim arbitration requires CLCs to adopt interim results if they prefer their existing agreements.  Moreover, Joint Petitioners do not convincingly show that they are limited in any way from “picking and choosing” to include or exclude elements of any other ICA (including any portion of an interim ICA), to their existing ICA pursuant to § 252(i) of the Act, thereby resulting in whatever final agreement they wish.  

The only example given by Joint Petitioners is Rhythms’ agreement with Pacific regarding conditioning and spectrum management.  Nothing about conditioning or spectrum management exceed the scope of this proceeding, or abrogate existing contracts.  For example, Rhythms joined with other CLCs in providing dueling clauses on May 18, 2000.  CLCs did not propose dueling clauses, or suggested deletions, on conditioning or spectrum management relevant to Joint Petitioners’ concern.  

The FCC Line Sharing Order adopts rules that apply to spectrum compatibility and management.  The FCC says “these rules will significantly benefit the rapid and efficient deployment of xDSL-based technologies.”  (FCC Line Sharing Order, ¶ 6.)  Joint Petitioners fail to show that any language adopted in Appendix DSL conflicts with the FCC’s rules.  Further, CLCs do not present any convincing reason why inclusion in Appendix DSL of a section on spectrum management will not “significantly benefit the rapid and efficient deployment of xDSL-based technologies.”  

4.2.5  Burden of Proof

Joint Petitioners contend that the DAR failed to apply the proper burden of proof.  Rather, Joint Petitioners say that the DAR required CLCs to make a “compelling” showing.  According to Joint Petitioners, “a party is only required to submit evidence demonstrating that it is more likely than not that its position is correct.”  (Statement dated June 7, 2000, page 13.)  Joint Petitioners conclude that the Arbitrator placed a much higher and inappropriate burden of proof on CLCs.  Joint Petitioners are mistaken.   

First, the DAR cited several reasons in support of selecting the ILECs’ proposed forms of appendices and amendments over those proposed by CLCs.  One reason was that line sharing is on the ILECs’ systems, and “absent compelling reasons to adopt an amendment offered by others, the amendments offered by the ILECs are preferable.”  (DAR, page 7.)  Joint Petitioners rely on this reason in support of their assertion regarding the improper burden of proof.  Joint Petitioners correctly note, however, that this reason was not used in the FAR regarding the selected forms of appendices and amendments.  Joint Petitioners point to no improper burden adopted anywhere in the FAR.  

Second, to the extent a “compelling” showing, or the lack thereof, was used in the FAR, it was defined as meaning one that on balance demonstrates the party’s position is more likely than not to be correct.  (FAR, page 26, footnote 16.)  This is the burden of proof recommended by Joint Petitioners.  Joint Petitioners point to no citation supporting the use of a standard different than the one they recommend.  

Third, all parties, were held to the same standard.  A compelling showing or argument, or the lack thereof, was discussed in relation to presentations made by all parties, including both ILECs and CLCs.
  A different and higher standard was not adopted for CLCs than for ILECs.  

4.2.6  UNE-P

AT&T and WorldCom argue that the arbitrated outcomes fail to provide access to the high frequency portion of the loop through a UNE-P by the ILEC provisioning a line splitter on the loop.  AT&T and WorldCom assert that this violates the Act and CPUC Rules.  In particular, AT&T and WorldCom recommend that Paragraph 4.6 (and related provisions) of Pacific’s Appendix DSL, plus Paragraph 1.3 (and related provisions) of GTE’s Line Sharing Amendment, be rejected.  We decline to do so.  

We affirm the outcomes of the interim arbitration that ILECs are not required to own splitters, ILECs have no line sharing obligation when they are not the voice provider, and that line sharing does not apply to a UNE-P.  As noted in the FAR, AT&T and WorldCom have petitioned the FCC for expedited clarification or reconsideration of these matters.  The FAR reaches a reasonable outcome by ordering ILECs to modify their DSL appendices and amendments without delay to comply with any FCC order that adopts the position of AT&T and WorldCom.  We affirm this result.

4.2.7  Decommissioning Copper Loop Plant

Pacific disagrees with resolution of several issues in the FAR, but recommends approval of Appendices DSL in the interim, with one exception.  The exception is the prohibition of an ILEC decommissioning copper line local loop plant until the issue of transport over fiber plant is resolved.  Pacific argues that this prohibition is inconsistent with the FCC’s line sharing rules, and should be deleted.  We disagree.

The FAR correctly says that the FCC declined to limit decommissioning of old facilities.  The FAR also correctly notes that the FCC says states are free to impose additional, pro-competitive requirements consistent with the national framework of promoting the availability of competitive xDSL services.  (FAR, page 96.)  The limitation adopted in the interim is an additional, pro-competitive requirement consistent with the goal of promoting the availability of xDSL services.  

Pacific says that only occasionally is it forced to decommission copper lines when their useful life expires.  Pacific says maintaining a copper loop when otherwise economically infeasible improperly impedes Pacific’s ability to manage its plant, and could deter Pacific from constructing new facilities.  To the contrary, Pacific makes no showing regarding the amount of plant at issue, or the cost.  Pacific fails to show that an interim limitation of its “occasional” decommissioning would be unreasonably burdensome.  

The restriction is for a limited time only.  It expires the earlier of either:  (a) when line sharing or transport over fiber is resolved, or (b) when the interim appendices and amendments end (unless specifically continued during the final portion of the line sharing phase of this proceeding).  Our goal is to promote vigorous and healthy competition on a level playing field, where the competition is reasonable, fair, equitable, and balanced.  The interim limitation on decommissioning copper loop plant furthers this goal.  To the extent the limitation is moderately burdensome on ILECs, ILECs will have an increased incentive to quickly resolve competitive issues regarding line sharing or transport over fiber.  This incentive furthers the national and state goals of promoting the availability of competitive xDSL services.  

No showing demonstrates that the burden, if any, is unreasonable.  GTE does not object to the limitation on decommissioning.
  We decline to adopt Pacific’s recommendation.   

4.2.8  Approve Interim Appendices and Amendments

For the reasons stated above, we decline to reject the interim appendices and amendments, and we decline to approve them with modifications.  Rather, as GTE and NorthPoint recommend, we approve the interim line sharing appendices and amendments pending further review in the final portion of the line sharing phase of this proceeding.

4.3  Preservation of Authority

Section 252(e)(3) of the Act provides that nothing shall prohibit a state commission from establishing or enforcing other requirements of state law in its review of an agreement, including compliance with intrastate telecommunications service quality standards.  Our Rules 4.2.3 and 4.3.1 provide that we may also reject agreements or portions thereof which violate other requirements of the CPUC, including but not limited to, quality of service standards.  Other than the matters addressed and disposed of above, no party or member of the public identifies any clause in the appendices or amendments that potentially conflicts with any state law, or requirement of the Commission, including service quality standards, and we are aware of none.  

5.  Comments on Draft Decision

The draft decision of the Arbitrator and ALJ in this matter was mailed to parties on June 30, 2000, in accordance with Pub. Util. Code § 311(g) and Rule 77.7 of the Rules of Practice and Procedure.  Comments were filed on _____ (July 20, 2000), and reply comments were filed on _____ (July 25, 2000).

Findings of Fact

1. By ruling dated February 25, 2000, a procedure was established for interim arbitration of unresolved line sharing issues, with interim line sharing arbitration awards to become effective by June 6, 2000, to be followed by further proceedings to set final rates, and resolve other line sharing issues.

2. Requests for arbitration were filed on March 27, 2000.

3. The FAR was filed and served on May 26, 2000, resolving all issues presented for arbitration.   

4. Pacific’s Appendix DSL, GTE’s Line Sharing Amendment, and signed appendices and amendments effective June 6, 2000, were filed by Pacific and GTE in compliance with, and as modified to conform with final decisions in, the FAR.  

5. No party or member of the public alleges that any negotiated portion of the appendices and amendments must be rejected.

6. CLCs consider the zero monthly rate for access to the high frequency portion of GTE’s loop a negotiated item in the GTE amendments.  

7. With the possible exception of the monthly rate for access to the high frequency portion of GTE’s loop, no negotiated portion of the appendices and amendments results in discrimination against a telecommunications carrier not a party to the appendix or amendment; is inconsistent with the public interest, convenience, and necessity; or fails to meet CPUC rules, regulations or orders, including service quality standards.

8. For the purpose of establishing an interim rate subject to later true-up adjustment, the TELRIC for access to the loop, and the TELRIC for other line sharing services, is not zero.  

9. A zero monthly rate for access to the high frequency portion of GTE’s loop is not in the public interest, convenience, and necessity.

10. Adoption of any rate or rates other than zero is not discriminatory against CLCs, given tracking of revenues from interim rates in memoranda accounts, with true-up adjustments ensuring nondiscriminatory treatment between ILECs and CLCs.  

11. Interim rates adopted in the FAR are just, reasonable, and nondiscriminatory.

12. The rate for access to the high frequency portion of an ILEC’s loop was an issue presented for arbitration in this multi-party proceeding.  

13. ILECs are not required to own and provision splitters. 

14. The interim, limited restriction on Pacific and GTE decommissioning copper local loop facilities is a pro-competitive requirement consistent with the goal of promoting the availability of xDSL services.  

15. Pacific decommissions copper local loops only occasionally.  

16. The results reached in the FAR are reasonable, including, but not limited to, establishment of interim rates, identification of arbitrated issues, decisions regarding deadlines, adoption of a complete Appendix DSL, treatment of line sharing with respect to the UNE-P, and the limited restriction on the decommissioning of copper local loop plant.  

17. No arbitrated portion of the appendices and amendments fails to meet the requirements of § 251 of the Act, including FCC regulations pursuant to § 251, or the standards of § 252(d) of the Act.  

18. No provision of the appendices and amendments conflicts with State law, including compliance with telecommunications service quality standards, or requirements of the CPUC.  

Conclusions of Law

1. Pacific’s Appendix DSL, GTE’s Line Sharing Amendment, and the appendices and amendments filed June 2, 2000, which were effective June 6, 2000, should be approved.  

2. A higher and inappropriate burden of proof was not applied to CLCs compared to ILECs in the interim arbitration.  

3. This order should be effective today because it is the public interest to implement national telecommunications policy as accomplished through these appendices and amendments as soon as possible, and to permit interim arbitration appendices and amendments to be approved without delay.   

INTERIM ORDER

IT IS ORDERED that:

1. We affirm the results reached in the May 26, 2000, Final Arbitrator’s Report and, pursuant to the Telecommunications Act of 1996, and Resolution ALJ-178, we approve:

a. Appendix DSL of Pacific Bell Telephone Company (Pacific) filed June 2, 2000; 

b. The Line Sharing Amendment of GTE California, Incorporated (GTE) filed June 5, 2000; and

c. The signed appendices and amendments to existing interconnection agreements filed June 2, 1000, and effective June 6, 2000, between incumbent and competitor telecommunication companies as follows:

(1) Appendix DSL between Pacific and FirstWorld Communications, Inc., NorthPoint Communications, Inc., Pac-West Telecomm, Rhythms Links, Inc., SBC Advanced Solutions, Inc., and Covad Communications Company, and

(2) Line Sharing Amendment between GTE and FirstWorld Communications, Inc., NorthPoint Communications, Inc., Rhythms Links, Inc., and Covad Communications Company.   

2. The line sharing phase of this proceeding remains open to determine: 

a. final prices, including the issue of double recovery of loop costs and disposition of balances in memoranda accounts;  

b. the number of tie cables in an efficient line sharing configuration; 

c. whether or not to continue the limitation on decommissioning copper local loop plant pending resolution of line sharing or transport over fiber facilities; and

d. other issues only to the extent specifically added by the Administrative Law Judge.    

3. This order is effective today. 

Dated ____________, at San Francisco, California.  

ATTACHMENT A

AVERAGE RATES THAT

COMPETIVE LOCAL EXCHANGE CARRIERS (CLCs)

WILL PAY INCUMBENT LOCAL EXCHANGE CARRIERS (ILECs)

FOR LINE SHARING

LINE NO.
ITEM
PACIFIC 
GTE

1
RECURRING (per line per month)



2
CLC-owned splitter
$7.34
 $7.20

3
        ILEC-owned splitter
$9.88
$10.10

4
NON-RECURRING (per line)



5
CLC-owned splitter



6
               Fully mechanized OSS
$16.54
NA

7
               Semi-mechanized OSS
$31.34
$54.53

8
               Manual OSS
$45.15
$81.21

9
        ILEC-owned splitter



10
               Fully mechanized OSS
$20.15
NA

11
               Semi-mechanized OSS
$34.96
$58.14

12
               Manual OSS
$48.76
$84.82

Notes:

1. Source:  Exhibit 3251, with adopted rates for monthly access and operational support systems (OSS).  

2. Lines that must be conditioned will be assessed an additional fee:

(a)  Pacific: 
$18.55 (non-recurring)

(b)  GTE:  
  
$1.50 (per line per month)

3. GTE’s recurring monthly rates will be less if the CLC’s existing interconnection agreement (ICA) has a tie cable rate less than $2.10 per jumper.  If so, the ICA tie cable rate will be used in the interim, subject to later true-up adjustment.  

(END OF ATTACHMENT A)

�  Third Report and Order in CC Docket No. 98-147, and Fourth Report and Order in CC Docket No. 96-98 (Line Sharing Order).


�  AB 991 (Stats. 1999, Ch. 714), titled the “California High Speed Internet Access Act of 1999,” codified in California Public Utilities Code § 709.7.


�  “Line sharing generally describes the ability of two different service providers to offer two services over the same line, with each provider employing different frequencies to transport voice or data over that line.  The high frequency portion of the loop is used to provide digital subscriber line technology (commonly referred to as xDSL), which permits the transmission of data over the copper loop at significantly higher speeds than can be achieved by current ‘dial-up’ analog data transmission systems and circuit-switched network systems.”  (Chief Judge’s Ruling dated January 31, 2000, page 1, footnote 1.)


�  Joint Petitioners are AT&T Communications of California, Inc. (AT&T), FirstWorld Communications, Inc. (FirstWorld), ICG Telecom Group, Inc. (ICG), MCI WorldCom Network Services, Inc. (WorldCom), New Edge Network, Inc., d/b/a New Edge Networks (New Edge), NorthPoint Communications, Inc. (NorthPoint), Pac-West Telecomm, Inc. (Pac-West), Rhythms Links, Inc. (Rhythms), and Sprint Communications, Inc.


�  Joint Petitioners for opening comments are FirstWorld, ICG, New Edge, Pac-West, and Rhythms.  Joint Petitioners for reply comments are FirstWorld, ICG, Pac-West, and Rhythms.


�  Any member of the public may file comments on the DAR.  (Resolution ALJ-178, Rule 3.18.)


�  CLCs joining Pacific in the Joint xDSL Appendix were NorthPoint, Covad, Rhythms, and New Edge.


�  A splitter is used to separate the low and high frequency portions of the loop.  


�  UNE-P is unbundled network element platform.  A network element is “a facility or equipment used in the provision of a telecommunications service.  Such term also includes, but is not limited to, features, functions, and capabilities that are provided by means of such facility or equipment, including but not limited to, subscriber numbers, databases, signaling systems, and information sufficient for billing and collection or used in the transmission, routing, or other provision of a telecommunications service.”  (47 C.F.R. 51.5.)  ILECs must provide CLCs “nondiscriminatory access to network elements on an unbundled basis at any technically feasible point on terms and conditions that are just, reasonable, and nondiscriminatory in accordance with the terms and conditions of any agreement, the requirements of sections 251 and 252 of the Act, and the Commission’s [FCC’s] rules.”  (47 C.F.R. 51.307.)  A platform “refers to combinations of loop, switching and transport unbundled network elements used to provide circuit-switched voice service.”  (FCC Line Sharing Order, ¶ 72, footnote 161.)


�  Joint Petitioners for the statement are FirstWorld, ICG Telecom, Pac-West, and Rhythms.


�  The FAR indicates that we will address this issue in the final portion of the line sharing phase in the context of pricing issues, and establishes a memorandum account to facilitate that consideration.  (FAR, pages 73-76.)


�  Section 251 states interconnection standards.  Section 252(d) identifies pricing standards.


�  ASI was authorized by Decision No. 00-05-021.  All of Pacific’s DSL sales are now through its corporate affiliate company, ASI.


�  For example, see FAR at pages 26, 47, 55, 56, 79, 83, 85, 90, 92, 100, 101, and 102.


�  GTE says: “Although the FAR by its terms apparently exceeded the requirements of the Line Sharing Order in its ruling on decommissioning, GTE believes that the language adopted does not violate applicable FCC regulations, including those pertaining to the role of the Commission.”  (Statement dated June 7, 2000, page 9.)
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