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INTERIM OPINION

Summary

In this Interim Opinion, we approve the utilities’ Program Year (PY) 2001 energy efficiency programs and 80% of the proposed budgets and provide a performance award mechanism for proven energy savings. We provide for mid-year adjustment of programs and budgets if necessary, after further proceedings.  

We authorize Southern California Edison Company (Edison), Pacific Gas and Electric Company (PG&E), San Diego Gas & Electric Company (SDG&E), and Southern California Gas Company (SoCalGas) (collectively, the utilities) to implement their proposed PY 2001 energy efficiency programs, at an 80% funding level, effective January 1, 2001, with modifications to the fund-shifting rules, new construction program budgets, third party initiatives (TPI) budgets, and refrigerator rebate programs. We further provide for the prospective modification of those programs, studies, and budgets, as necessary, in the final decision. We authorize the utilities’ statewide market assessment and evaluation (MA&E) studies but defer authorization of the California Energy Commission’s (CEC) and utility-specific MA&E studies and budgets to the final decision.  

We adopt a new performance award mechanism that consists of three milestone categories, with a weighting of 80% for energy and peak demand savings, 10% for market effects, and 10% for information programs using a performance adder mechanism.  We preliminarily adopt award levels for the energy and peak demand savings milestone, to provide for minimum and maximum earnings based on achievement of savings calculated using the utilities’ adjusted three-year average dollar/kilowatt-hour and dollar/therm.  We defer to the final decision a determination regarding the utilities’ program-specific milestones and incentives for market effects and performance adders for information programs and approval of CEC managed and utility-specific MA&E studies.  We affirm Edison’s proposed total budget (subject to the 80% modification we make herein), reject reliance upon the outdated policy rules and set forth the principles that govern these programs in 2001, and decline to direct the use of the Reporting Requirements Manual (RRM) for PY 2001 applications.

Background

Procedural

These applications were filed on November 15, 2000, as required by Decision (D.) 00-07-017 (Ordering Paragraph (OP) 93) and in accordance with the Administrative Law Judge’s Ruling Establishing Schedule and Process for PY 2001 Energy Efficiency Program Planning  (Ruling on Schedule) issued on August 15, 2000 in A.99-09-049 et. al.
 The applications were formally filed following an extensive public input process, which culminated in the utilities’ formal public presentation of the PY 2001 program plans during the week of October 23, 2000.

By ruling issued on November 20, 2000, the Chief Administrative Law Judge (Chief ALJ) shortened the time for protests and comments and scheduled a prehearing conference (PHC).  The ruling also required the parties to file PHC statements and to meet and confer regarding the issues presented and proceeding schedule.  

A PHC was held on December 5, 2000.  At that time, several parties, including the four utilities, the Office of Ratepayer Advocates (ORA), The Utility Reform Network (TURN), the Residential Energy Service Companies’ United Effort (RESCUE) and SESCO, Inc. (jointly) (RESCUE/SESCO), National Resources Defense Council (NRDC), and the National Association of Energy Service Companies (NAESCO) presented a proposal to govern the proceedings, as agreed to in the meet and confer session required by the Chief ALJ’s ruling.  The participating parties proposed that we issue an Interim Order, after receipt of comments, authorizing some if not all of the program-specific elements set forth in the applications to commence on January 1, 2001, subject to mid-term modifications in a final decision. At the PHC, several other parties expressed support for the proposal while several intervenors objected because of the expedited and summary nature of the proceedings.

By ruling issued on December 8, 2000, the Assigned Administrative Law Judge (ALJ) directed the parties to submit comments on the proposal to issue an Interim Decision and the program plans, activities, and budgets to be considered for interim approval.  (Ruling Setting Preliminary Schedule and giving Directions for Submitting Information and Other Filings Following Prehearing Conference.)   The ruling further extended the date for filing protests until December 18, 2000 and ordered the utilities to supplement their applications with further information to facilitate review of the applications.  Comments and/or reply comments on the issues raised in the December 8, 2000 ruling were filed by the four utilities, the CEC, TURN, ORA, Primis, Inc. (Primis), RESCUE/SESCO, NAESCO, the City of San Jose, and, jointly, NRDC and Center for Energy Efficiency and Renewable Technologies (CEERT).

Protests on the applications were filed by the CEC, TURN, the Residential Energy Efficiency Clearing House, Inc. (REECH), NAESCO, RESCUE/SESCO, Primis, and Robert Mowris and Associates (Mowris).  Comments were filed by the Sierra Club and Appliance Recycling Centers of America, Inc.  (ARCA).

Energy Efficiency Programs

Current energy efficiency program funding is authorized as a separate component of utility rates and is administered by the utilities under the Commission’s direction.  Public Utilities Code §381(a)
 provides for the collection of a separate rate component as a nonbypassable element of local electric distribution service, to fund, in part, energy efficiency programs. The utilities are directed to collect and spend these funds on “cost effective energy efficiency and conservation activities” at minimum funding levels, which for PY 2001 are:  for SDG&E—$32 million; Edison—$50 million;
 PG&E—$106 million. (§381(c)(1).)  PG&E’s, SDG&E’s and SoCalGas’ natural gas energy efficiency programs are funded through rates set in the utilities’ general rate cases.

Prior to 1998, the utilities administered demand side management (DSM) energy efficiency programs focused on decreasing energy use to save fossil fuels and reduce the need to build new utility plant, transmission, and distribution facilities (“resource acquisition”).

With the enactment of Assembly Bill 1890 and Public Utilities Code sections 381 and 382, and the advent of electric deregulation, the Commission adopted new policy directions for the administration and implementation of energy efficiency programs:  independent administration and market transformation.  (D.97-02-014.)  The Commission provided for continued interim utility administration and created an advisory board to oversee the transition to independent administration.  The Commission also adopted a long-term policy of market transformation, and directed the utilities to make programmatic changes consistent with this objective.  (D.97-12-103.)

The Commission created the California Board for Energy Efficiency (CBEE) and, when the transfer to independent administration was delayed, directed the utilities to work with the CBEE on program planning, proposals, and modifications.  (D.97-04-044; D.97-09-117; D.97-12-103.)  The utilities worked with the CBEE in filing program applications for 1998, 1999, and 2000. 

After encountering structural difficulties with the transition to independent administration, the Commission extended the utilities’ program administration through 2001.  (D. 99-03-056.)  Subsequently, the Commission set forth several principles for the interim utility administrators to follow in developing program plans for PY 2000 and 2001 (D.99-03-056) and then adopted selected policy, programmatic, and funding modifications to guide the programs.  (D.99-08-021.)  In D.99-12-053, the Commission approved, on an interim basis, PY 2000 programs and budgets, and, as discussed further below, in D.00-07-017, the Commission modified and gave final approval to those programs, directing that new applications be filed for PY 2001.  Determining that the CBEE’s legal structure has become cumbersome, the Commission then abolished the CBEE and provided for review through formal proceedings and Energy Division oversight. (D.00-02-045.)   

PY 2001 Applications


The utilities now seek approval of a statewide estimated budget of $321.825 million for PY 2001.  (Attachment A, Table A-1.)  The utilities’ proposed PY 2001 budgets include $259.207 million in electric funds and $62.618 million in gas DSM funds.  Of the $259.207 million proposed electric budget, $188 million comes from 2001 Public Goods Charge (PGC) funding pursuant to §381(a) and the rest of the proposed budget ($71.207 million) represents projected carry-over of previously unspent funds and balancing account interest.

These applications were filed pursuant to our explicit direction in D 00-07-017 after a lengthy and extensive public planning process.  In D.00-07-017 we approved the utilities’ PY 2000 programs, budgets, shareholder incentives, and related activities but declined to approve the proposed PY 2001 programs, budgets, shareholder incentives, and related activities because the utilities had not provided sufficient information to demonstrate compliance with our prior programmatic and budgetary directives and policy rules.  Thus, we ordered the utilities to provide additional programmatic and budgetary detail, to engage in a public planning process, and to file new applications for PY 2001 incorporating changes designed to comply with our prior directives and responsive to issues raised during the public planning process.  We delegated to the Assigned Commissioner and Assigned ALJ the responsibility for guiding the public planning process.  (Id., mimeo, at pp. 210-211; OP 2-6.) 

While D.00-07-017 provided programmatic and budgetary direction and ordered the utilities to submit program plans and budgets that complied with the direction given on many issues, the primary focus of the directives requires the utilities to: 1)  target and increase funding for underserved residential and small commercial customers; 2) limit the participation of customers who have participated significantly in the past to reduce freeridership;
 and 3) ensure that there is equity in the programs so that program funds are provided to customer classes in rough proportion to the contributions made by those customer classes under the PGC surcharge.
 

In approving the PY 2000 programs, we also recognized and addressed the rapidly escalating energy supply shortage by adopting the Summer 2000 Energy Efficiency Initiative (Summer Initiative) as a “rapid response procedure” to provide “measurable demand and energy usage reductions beginning in summer 2000.”  (Id., mimeo., at p. 199.)  The Summer Initiative was specifically designed “to provide maximum impact of demand and energy usage reductions” during the current summer energy capacity shortage and for the potential energy shortage projected over the next few years.  (Id.)  Thus, we designated approximately $67 million in carry-over PGC funds for this program.  As the energy supply shortage increased and wholesale prices escalated, we subsequently modified our policies for PY 2001 programs, to emphasize both total energy savings and peak demand savings.  

Subsequently, upon enactment of Assembly Bill (AB) 970 (codified in §399.15(b)), which requires the Commission to, among other things, “adopt energy conservation demand-side management and other initiatives in order to reduce demand for electricity and reduce load during peak demand periods,” we directed that the utilities’ PY 2001 programs address the following program initiatives mandated by AB 970:

1. Expansion and acceleration of residential and commercial weatherization programs.

2. Expansion and acceleration of programs to inspect and improve the operating efficiency of heating, ventilation and air-conditioning (HVAC) equipment in new and existing buildings to ensure that these systems achieve the maximum feasible cost-effective energy efficiency.

3. Expansion and acceleration of programs to improve energy efficiency in new buildings, in order to achieve the maximum feasible reductions in uneconomic energy and peak electricity consumption.  

(Assigned Commissioners’ Ruling on Implementation of Public Utilities Code Section 399.15(b) issued on August 21, 2000 (ACR Implementing AB 970).)

Thus, we “add[ed] the objective of achieving peak demand savings, through energy efficiency programs, to the program goals set forth in Decision (D.) 00-07-017 and D.99-08-021.”  (Id.)  We further explained that, 

“while we do not set any target percentages for programs that target peak load reduction, we expect that the programs will balance peak and energy demand reductions, equity and targeting of underserved markets, and sustainable long-term energy savings, which is consistent with and furthers the objectives set forth in § 399.15.” (Id.)

We also found that the CEC’s work to modify the Title 24 and Title 20 standards provides an excellent opportunity for these expanded initiatives and directed the utility administrators to enhance and expand programs that build upon the proposed new codes and standards.  Finally, we directed the parties to consider methods to address the system value of reduced load in the PY 2001 energy efficiency program planning process, thus addressing AB 970’s mandate that we reevaluate all efficiency and cost-effectiveness tests in light of increases in wholesale electricity and natural gas costs to explicitly include the system value of reduced load on reducing market clearing prices and volatility. (Id; see, also, ALJ  Ruling Concerning Cost-Effectiveness Inputs For Program Year 2001 Planning in A.99-09-049 et al., issued on September 14, 2000. (ALJ Ruling on Cost Effectiveness).)

The ALJ thus summarized the goals for PY 2001 programs in the September 6, 2000 workshop as follows:

1. The goals are energy efficiency and conservation, with an emphasis on peak demand savings, using D.00-07-017 and D.99-08-021 as a guide to develop program proposals.  These decisions recognize the importance to balance the need of information, accountability and certainty for PY2001 programs.  It is also important to not delay PY2001 implementation – customers and the market are relying upon program continuity and certainty that there will be no program implementation interruption.

2. It is important to establish estimates of peak demand savings in consideration of the demand-side management issues for PY2001, especially for the summer of PY2001.  The Commission will need early estimates for reporting purposes.

3. Market transformation is one of many program strategies; it is not a goal in and of itself.  The goal for all efficiency programs is to achieve energy savings, on a short term and a long term basis.

4. The two principles of equity and development of program designs to serve/target underserved markets are key criteria for PY2001 programs.

5. Milestones:  The objective is that the milestones should be fair and relatively simple to verify.  Initially adopted as an interim measure, milestone simplification is now needed.  Milestones should be measurable and quantifiable. Appropriate baselines need to be developed; utilities need to have a reasonable opportunity to earn performance incentives. 

(September 9, 2000 Joint Energy Division and Utilities PY2001 Program Planning Workshop Report, pp. 1-2.)

Pursuant to our delegation, the Assigned Commissioner and Assigned ALJ issued various rulings throughout the planning process to guide program and budget development and to guide modification of the shareholder incentive and milestone mechanism.  We approve those rulings.

Scope of Review

As with PY 2000 applications, we consider the PY 2001 applications to be compliance applications.  D.00-07-017 provides that:

The PY 2001 applications, like the PY 2000 applications, are compliance applications.  Review should be limited to consistency with the requirements set forth herein, the requirements set forth in D.99-08-021, and the policy rules for energy efficiency programs.  We should not at this time undertake a broader view of the merit and efficacy of the utilities’ energy efficiency programs or relitigate issues that were previously raised.  However, the utilities should make funding and programmatic changes consistent with this decision, after having collected and reviewed the pertinent data, and engaged in a full, open, public process.  Interested stakeholders should raise all programmatic and funding issues during the public planning process.  The cost-effectiveness issues should be raised in this proceeding. (Id., mimeo, at p. 248.)

As noted above, these goals were modified to emphasize the maximization of energy savings and to include peak demand reduction, in response to the current energy supply deficit, the rapidly escalating electric prices, and the enactment of AB 970.

Thus, we will examine the utilities’ applications to determine whether they have complied with our goals to maximize energy savings and peak demand savings, the principles and directives set forth in D.99-08-021 and D.00-07-017, and the directions given by the Assigned Commissioner and ALJ in rulings issued during the public planning process.  We do not undertake a more comprehensive review of the programs at this time, but defer such a review to a post-PY 2001 planning process. 

Issues Raised by the Applications

In their protests or comments on the issuance of an Interim Decision, intervenors and protestants raise issues primarily relating to the proposed overall program portfolio and budget allocations as well as to individual program design and budgets.  Protestants and interested parties argue that the utilities’ program portfolios do not comply with the directives set forth in D.00-07-017 and the mandate of AB 970 and fail to produce maximum energy and demand savings.  They raise issues with respect to individual programs, making suggestions for improved program design, proposing new programs and energy efficiency measures, different financial measures, and changed incentive levels, and seeking the elimination of programs that they believe are not successful.  They disagree over program priorities, budget allocations, and funding levels and challenge the reasonableness of the utilities’ proposed shareholder incentives and milestones.  ORA also seeks a return to the pre-1998 recorded net benefits mechanism for calculating shareholder incentives that requires ex post savings measurement over time and the institutionalization of protocols and standards for review and verification.  ORA also seeks to prohibit commercial customers who have an electric load in excess of 500 kw from obtaining any financial assistance under these programs.  TURN and REECH object to the inclusion of carry-over funds and balancing account interest in PY 2001 budgets.  REECH also seeks better information about program administration and administrative costs, management structure, and budgets to evaluate whether the utility administrators are properly using PGC funds.

Most of the parties support issuance of an Interim Decision approving, subject to mid-term modification, the bulk of the utilities’ proposed programs, budgets, and activities, effective January 1, 2001, excluding shareholder incentives and milestones.
  A few parties support issuance of an Interim Decision but only contingent on our approval or disapproval of specific programs or budgets, e.g., enhancement of TPI budgets (Primis and Mowris) or approval of a new recorded net benefits mechanism with ex post savings measurement, protocols, and policies, rejection of nonresidential rebate programs, and elimination from program participation of large commercial customers (ORA).  The CEC proposes that the utilities be authorized to implement 90% of their program budgets on an interim basis. 
Program and Budget Approval

As initial matter, we address a procedural issue.  Rule 77.7(f)(9) of the Commission’s Rules of Practice and Procedure provides for waiver or reduction of the comment period in the following circumstances:

“for a decision where the Commission determines, on the motion of a party or on its own motion, that public necessity  requires reduction or waiver of the 30-day period for public review and comment.  For purposes of this subsection, “public necessity” refers to circumstances in which the public interest in the Commission adopting a decision before the expiration of the 30-day review and comment period clearly outweighs the public interest in having the full 30-day period for review and comment. . . .”

Approval of these applications meets this standard.  As we discuss further below, in view of the electric supply shortage and coincident rapidly escalating electric prices, we must act expeditiously to implement energy and demand savings programs to reduce electric demand and provide consumers with viable options to reduce their electric bills. Thus we will reduce, but not waive, the comment period.  We also note that the parties have had the opportunity for both comments and reply comments prior to the issuance of this Interim Order, both in response to ALJ rulings, and during the public planning process that preceded the filing of these applications. 

We agree with the majority of participating parties that PY 2001 programs and overall budgets should be instituted immediately in January of 2001 and thus authorize the utilities to implement their proposed PY 2001 programs and 80% of the proposed budgets effective January 1, 2001, with certain modifications and directions as set forth below.

Given the urgent need to reduce demand in California, it is critical that there be no delay in implementing the PY 2001 programs.  During the last year, electricity demand has exceeded supply and electricity prices have risen to unprecedented heights.  While we initially focused on achieving savings by the summer of 2001, by implementing the Summer Initiative, the electricity supply shortfall has now caused routine Stage II alerts and regularly threatened Stage III alerts.  California consumers are now potentially facing continued curtailments and rolling blackouts throughout the year.  

To help in 2001, it is important that these programs begin as soon as possible. Measures to reduce load are the most effective means of ensuring reliability and putting downward pressure on prices in the near term.  Consumers can best participate by undertaking measures that produce long-term reductions in demand.  The PGC was designed to assist customers in doing so; we should ensure that the utility programs are quickly implemented to provide consumers with this assistance. Further, the legislature has indicated its continuing and expanded support for energy conservation activities through the passage of AB 970 to meet the challenges of peak demand reduction and Senate Bill (SB) 1194/AB 995 to continue PGC funding post-2001.

Further, a preliminary review of the applications indicates that the proposed programs and program portfolios have been improved over the PY 2000 programs.  While we believe that there are more improvements to be made to maximize energy and peak demand savings and to comply with our directives, as we discuss further below, the utilities have modified programs, measures, and incentives, and have proposed new programs to meet the need for peak load savings and to enhance energy savings.  Further, the utilities have made some changes to comply with the mandates set forth in AB 970 and the directives set forth in D.00-07-017 and the other rulings and decisions that govern these programs.  Most importantly, the programs were modified during the public planning process to be more consistent on a statewide basis and were designed using revised, consistent cost-effectiveness input values to facilitate better evaluation and comparison.  

We see no downside to issuing this Interim Decision.  We recognize that there are legitimate disputes regarding whether the utilities’ programs are the most effective or whether they could be improved, and indeed we make several suggestions in this decision.  However, these issues can be addressed after the start of the year, on a mid-term modification basis.  We will look in more depth at programs, measures, incentives, and budgets to ensure that they are designed to maximize energy and demand savings, in expedited proceedings following the issuance of this decision, and will make changes, as necessary, in the final decision.  We note that we took this same approach with respect to PY 2000 programs, where we granted interim approval by decision issued on December 16, 1999 (D. 99-12-053).  No significant problems occurred with this approach.

The scope of our interim approval is set forth below, together with our guidance for program enhancements based upon our preliminary review of the applications.  After further proceedings, we may modify the utilities’ programs and budgets, as appropriate in our final decision.  Mid-year modifications will be effective on a prospective basis, which will provide an orderly and measured transition and reduce the potential for confusion.  Our further review will also protect ratepayers because of the opportunity provided for full review and modification of the programs on a prospective basis.

Program Budgets

We preliminarily approve 80% of the utilities’ budgets for the three program areas, residential, nonresidential, and new construction, as follows:

Program Area
Interim Budget Authorization

 ($ million)


PG&E

Residential
$40.22

Nonresidential
$49.71

New Construction

$22.48


Total PG&E
$112.41 


SCE

Residential
$23.17

Nonresidential
$27.94

New Construction

$12.78


Total SCE

$63.89


SDG&E

Residential
$11.82

Nonresidential
$12.58

New Construction
$6.52


Total SDG&E
$30.92


SoCalGas

Residential
$7.19

Nonresidential
$11.69

New Construction
$4.91

Total SoCalGas

$23.79

We approve 80% of program budgets across the board at this time instead of 100% to provide the opportunity for a full review and evaluation of the program portfolios and because we believe that there should be programmatic changes made prior to issuance of the final decision.  This adjustment will not impact utility programs because, as discussed below, utility administrators will be given flexibility to shift funds as needed to meet demand and to maximize energy savings.  Further, it is highly unlikely that utility administrators will be in a position to expend even 80% of the funds prior to the issuance of a final decision, which we anticipate will issue by the spring of 2001.


In approving the utilities’ overall budgets, we recognize that we are again approving the use of carry-over funds from prior years as well as balancing account interest.  While we are extremely disappointed in the utilities’ failure to use these funds to procure energy savings in 2000 and earlier, given the current energy supply shortage and rapidly escalating prices and the pressing need to step up efforts at energy conservation, we believe that these funds are appropriately budgeted for use in PY 2001.  

Funding Flexibility

We will grant the utility administrators flexibility to shift funds between programs within a program area (e.g., within the residential program area, the nonresidential program area, and the new construction program area) during the course of the year, subject to the principles we set forth in D.00-07-017:  equity and targeting underserved markets.   We agree with the CEC that such flexibility is needed so that the utilities can expand and accelerate, as necessary, programs that achieve the maximum feasible reductions in uneconomic and peak electricity consumption as the need arises.  We do not believe that compliance with our overarching principles of ensuring that the customers who contribute to the PGC benefit from the programs funded through the PGC and targeting underserved communities will limit the utilities in the management of their portfolios to achieve maximum energy and demand savings over the coming year.  On the contrary, there are substantial untapped conservation opportunities in virtually all customer classes and communities.  We make programmatic suggestions below but expect the utilities to design, implement, and fund programs that both meet these requirements and maximize energy and demand savings.

We will not, however, allow the utilities to shift funds between program areas without prior Commission approval.  Further, we disapprove the utilities’ proposal to combine the residential new construction budget with the residential program area budget and the nonresidential new construction budget with the nonresidential program area budget for fund-shifting purposes.  Programs specifically targeted toward energy efficiency in new construction are an important part of our energy efficiency portfolio and have the potential for providing much needed energy and demand savings.  Further, AB 970 specifically requires additional efforts to garner energy savings in new construction.  Combining the new construction budgets with the residential and nonresidential budgets for fund-shifting purposes does not further the legislative mandate or energy saving goals.  For this same reason, we believe that new construction budgets should be maintained at a minimum of 20% of the utilities’ total program budget.  Accordingly, we have increased Edison’s and PG&E’s new construction budgets from 19% and 16%, respectively, to 20%.

Refrigerator Rebates

In its application, Edison raises an issue with respect to incentives for qualified Energy Star refrigerators, stating that it did not include such incentives because of a provision set forth in SB 1194/AB 995 that precludes the payment of incentives for the purchase of new energy efficient refrigerators.  PG&E also declined to include incentives for the purchase of energy efficient refrigerators in its program portfolio.  However, Edison and PG&E have indicated a willingness to include incentives for qualified Energy Star refrigerators if we determine that SB 1194/AB 995 does not prohibit them.  We do not believe that SB 1194/AB 995 prohibits rebates for the purchase of Energy Star refrigerators during PY 2001.

SB 1194/AB 995 adds Article 15 (commencing with §399) to Chapter 2.3, Part 1 of Division 1 of the Public Utilities Code.  Section 399.4 (a)(1) sets forth the policy of the state and the intent of the legislature to “continue to administer cost-effective energy efficiency programs authorized pursuant to existing statutory authority.”  Subsection (b) provides that “the Commission, in evaluating energy efficiency investments under its existing statutory authorities, shall ensure both of the following:  . . . (2) that no energy efficiency funds are used to provide incentives for the purchase of new energy efficient refrigerators.”

SB 1194/AB 995 has many different parts.  While several different sections have stated effective dates, there is no effective date attached to the new §399.4.  Thus, the issue presented is whether this prohibition on funding for refrigerator rebates should be applied to PY 2001 programs or whether it is effective for programs conducted in PY 2002 and beyond.  Since the statute is ambiguous and subject to more than one interpretation, we “look to a variety of extrinsic aids, including the ostensible objects to be achieved, the evils to be remedied, the legislative history, public policy, contemporaneous administrative construction, and the statutory scheme of which the statute is a part” (People v. Woodhead (1987) 43 Cal.3d 1002, 1008) in order to “ascertain the intent of the Legislature so as to effectuate the purpose of the law.”  (People v. Jenkins (1995) 10 Cal.4th 234, 246; Select Base Materials, Inc. v. Board of Equalization (1959) 51 Cal.2d 640, 645.)

SB 1194/AB 995 is entitled “Electric Restructuring:  public benefits programs.”   The Legislative Council’s digest references the fact that existing law requires the utilities to identify and collect, as a nonbypassable element of local distribution, a separate rate component to fund cost-effective energy efficiency and conservation activities, public interest research and development, and development of renewable resources technology, through December 31, 2001, and in certain instances through March 31, 2002.   It then explains that this bill extends the production incentives for renewable electricity to January 1, 2007, extends the collection of the nonbypassable system benefit charge to support energy efficiency programs through January 1, 2012, and provides for the appointment of an independent review panel to report on the benefits secured for residential customers by January 1, 2005. 

Thus, we see that the overriding purpose of the bill was to extend funding for energy efficiency programs that were scheduled to sunset by the end of 2001 or early in 2002.  For example, because §381(c)(1) provides for the collection of funds to support energy efficiency programs only through December 31, 2001, the bills add §399.4(d) to provide for funds to support energy efficiency programs from 2002 though 2012.  Further, §399.4(a)(1) specifically states the policy of the state and the intent of the legislature to “continue to administer cost-effective energy efficiency programs.”  (Emphasis added.)  Thus, we construe the prohibition on funding for refrigerator rebates set forth in the recently enacted §399.4(b)(2) to apply only to energy efficiency programs funded by this legislation; that is, to programs that are continued and funded by collections made after January 1, 2002.
   Further, program planning for PY 2001 must occur substantially prior to 2001, a fact to which the legislature must be deemed to have knowledge at the time it passed this legislation.  

Thus, we find that the utilities are not prohibited by §399.4(b)(2) from providing incentives for qualified Energy Star refrigerators in their appliance programs for PY 2001.  Refrigerators contribute substantially to residential energy use and incentives to encourage replacement of inefficient models may be an effective strategy for achieving energy saving.

Third Party Initiatives (TPI)

In D.00-07-017, the Commission ordered increased funding for general and targeted TPI, to “take advantage of the ‘unique expertise, relationships with customers, and ability to coordinate among related activities offered by individual or groups of local governments.’” (D.00-07-017, mimeo, at p. 147; see, also, OP 71; D.99-08-021 (OP 12(a); 11).)  In so doing, we recognized that these programs are a source for new ideas and also provide for new program implementation agents.  Our experience with the Summer 2000 Energy Efficiency Initiative, which was implemented as a general TPI solicitation, also confirms our view that there are many innovative, creative, and successful programs that have the potential of producing both short-term and long-term energy and demand savings. 

A preliminary review of the utilities’ applications shows the following TPI budgets for PY 2001 as compared to PY 2000:

TPI Funding ($ Millions)

Utility
PY 2000

Budget
PY 2000

Projected Spent

Yr.-End
PY2001

Proposed Budget
PY2000 Summer Initiative TPI Funding

PG&E
8.700
8.700
2.110
3.500

SCE
2.150
2.249
4.000
1.700

SDG&E
0.508
0.190
1.975
1.000

SCG
3.111
3.163
0.861
-

Total
14.469
14.302
8.946
6.200


These budgets show that PG&E and SoCalGas decreased their proposed budgets for TPI while Edison and SDG&E slightly increased them.  These proposals do not comply with either the wording or the intent of prior directives.  Moreover, by failing to incorporate increased budgets for TPI, the utilities are losing out on a substantial opportunity to effectuate energy and peak demand savings through the use of innovative cost-effective programs. In their comments, Primis and Mowris also make a compelling case for the potential cost effectiveness of and energy savings contributed by various TPI programs that have been funded over the past several years.  The current energy situation needs the increased involvement of the private sector and the innovation and cost-effectiveness it can bring.

Further, there is evidence that the utilities have not been able to reach a substantial number of consumers with their energy efficiency programs, at least, in part, because consumers are not convinced that they will in fact save money by instituting energy efficiency measures.  Third parties with established community ties, both individuals and government entities, can assist in breaking down those barriers and effectively promote energy efficiency, as demonstrated by the successful program that PG&E operates with the City of San Jose.  Finally, we note that the utilities have routinely failed to spend a substantial portion of program funds each year.  Instead of carrying over these funds yet one more time, it is in the ratepayers’ and utilities’ interest to use these funds for creative and innovative new programs.

Thus, we direct each utility to reserve a minimum of 8% of their program budgets, across all three program areas, for TPI. The Summer Initiative is a separate program, which has been designed and implemented on a separate track from the PY 2000 and PY 2001 programs.  Thus, the Summer Initiative TPI should not be included in the budget reserved for TPIs for PY 2001. The following table contains the minimum level of required TPI funding, assuming 80% budget authorization:

Utility
Required TPI Reserved Budget ($ million)

PG&E
                                                 $8.99

SCE
                                                 $5.11

SDG&E
                                                 $2.47

SoCalGas
$1.90


Total
                                               $18.47

Further, we direct each utility to immediately: 1) continue prior TPI programs that can be proven to be cost-effective; 2) develop new general and targeted TPI solicitations for PY 2001, which include both individual and governmental third parties; and 3) demonstrate a plan for publicizing the solicitations.  The utilities should include their proposed plans and budgets in the testimony or comments to be filed in further proceedings prior to issuance of the final decision.   

ORA continues to object to TPI because there is no provision for predetermining the programs that will be funded, how the funds will be spent, and who is responsible for tracking and monitoring the programs, there is no assurance that funds will be spent on the most effective programs, and there are no standards for selecting winners or rules for verification.  While we believe that some of these are legitimate concerns, they point to the need for standards and protocols, not for eliminating TPI funding.  Thus, in D.00-07-017, we directed the utilities, with input from interested stakeholders, to develop protocols to govern the cost-effectiveness analysis submitted by TPI bidders and reporting requirements, procedures, and standards for post-program collection of cost data for TPI programs, to adopt standards for defining and identifying each solicitation, and to provide for monitoring and reporting on TPI.  (Id., mimeo, OPs 72-75 at p. 267.)   

The utilities conducted a public workshop in an attempt to devise appropriate protocols, standards, and procedures for TPI.  However, no consensus was reached; thus, the utilities submitted a workshop report recommending the adoption of proposed “Standards for Assessing Cost Effectiveness of Third Party Initiative Programs,” that they had developed. Finding the utilities’ proposal deficient, the ALJ ordered the utilities to revise and supplement their report. (ALJ Ruling on Cost Effectiveness.)  The utilities filed a supplemental report on November 8, 2000.  A preliminary review of the proposal, as supplemented, is still inadequate to meet the directives set forth in D.00-07-017 and to ensure that the TPI selection process is fair, and that the programs selected are reasonably designed to produce energy and/or peak demand savings, and are properly monitored, evaluated, and reported. Thus, we will revisit the appropriate standards and protocols to use with respect to TPI in further proceedings prior to issuance of a final decision. 

Market Assessment & Evaluation Studies

The utilities propose to fund and conduct various market assessment and evaluation (MA&E) studies during PY 2001.  The proposed MA&E studies include both statewide studies, which are managed by individual utilities or the CEC, other studies conducted by the CEC, and utility-specific studies.  Some statewide MA&E studies seek information about markets, including developing baseline and other market data, for program planning purposes, while others evaluate current programs.  The CEC also manages studies for forecasting energy demand and to monitor the functioning of energy markets.  Utility-specific studies generally are undertaken to provide information needed to demonstrate the achievement of milestones for shareholder incentive awards. 

We approve the proposed statewide MA&E studies and budgets managed by the utilities, subject to mid-year modification, and decline to approve the CEC-managed budgets or the utility-specific budgets at this time.  The statewide studies managed by the utilities have apparently been reviewed in a public process conducted by the California Measurement Advisory Council (CALMAC)
 and, for the most part, consist of continuing studies to support continuing programs.   It is important that these studies get under way expeditiously so that we have the appropriate data to evaluate on-going programs and plan future programs.  We are, however, concerned that the MA&E studies be related to the programs that are ultimately approved for PY 2001.  We have made many suggestions herein for program modifications, as have protestants and interested parties.  Thus, while we approve the budgets and studies, we expect the utilities to revise the study plans to account for new programs as ordered in the final decision, as well as changing program priorities and changing market conditions throughout the year.  In this regard, we note that the statewide portfolio of studies does not appear to include any studies related to our renewed emphasis on peak demand reduction.  

The statewide utility-managed MA&E budgets we preliminarily approve are as follows:

    Statewide utility-managed MA&E budgets

Utility


Interim M&E Budget Authorization

 ($ million)

PG&E
$3.01

SCE
$1.17

SDG&E
$.50

SoCalGas
$0.10

Total
$4.78

The budgets for utility-specific studies comprise 47% to 63% of the total MA&E budgets, yet there is no evidence that the utility-specific budgets have been reviewed by anyone other than the sponsoring utility.  Further, it is difficult to discern the scope and purpose of the proposed studies or to evaluate the reasonableness of the studies from the short descriptions included in the applications.  

We have similar concerns with respect to the funds set aside for the CEC studies.  We need further review to determine the appropriateness of these studies and funding levels.  For example, we are concerned that the residential energy end use survey was not begun in 2000 despite the fact that funds were approved for the study in 2000.  We are further concerned with the representation that this study will not be completed unless further funding is approved for the CEC’s proposed enhancement of the Commercial End Use Surveys (CEUS) data collection. We expect that funds will be used in a manner consistent with our authorization and do not sanction the unilateral transfer of funds from the approved purpose to another purpose.   We also question the reasonableness of the CEC’s request to fund the Database of Energy Efficiency Resources (DEER) budget out of PY 2001 funds despite the fact that the CEC states that it will not begin the project until 2002.  

Thus, we believe that both the proposed utility-specific and CEC budgets and studies should be subject to further review.   We recommend that the utilities use the CALMAC as the first forum for reviewing the utilities’ proposals for the CEC and utility-specific studies.  Within 60 days of the approval of this decision, the utilities should present their proposed MA&E plans in a workshop for review and discussion.  The presentation should include a full description of the study plans, objectives, and budgets, and a discussion of the rationale and need for these particular studies.  The CEC may participate with respect to the studies for which it seeks funding.  Within 10 days after the workshop, the utilities should jointly file a report setting forth the detailed descriptions of the study plans, objectives, and budgets, the rationale and need for the study, the recommendation if one is made regarding adoption, rejection, or modification of the proposed utility-specific studies, and a summary of the comments and objections, if any, of other interested parties.   The report should also include a discussion of the issues raised herein and of the non-selection of other studies related to other programs included in the utilities’ portfolios as well as those suggested by interested parties.  We delegate to the Assigned ALJ and Assigned Commissioner authority to approve the utility-specific and CEC MA&E studies so that they can commence in a timely manner.

Shareholder Incentives and Milestones

Having reviewed the applications and considered the parties’ comments, we believe that it is important to give the utilities direction on shareholder incentives and milestones at this time.  We establish a mechanism and targets for shareholder incentives tied to energy savings and defer a determination with respect to the proposed milestones and incentives related to market effects and information programs to the final decision.

Background

Prior to 1998, the utilities earned incentives on net energy benefits based upon ex post verification of actual energy savings over a period of time.  After enactment of AB 970, and during the interim period in which the utilities were to act as program administrators, shareholder incentives have been based upon milestones related to performance of specific program activities, under a system designed by the CBEE.  For PY 2000, this system resulted in 170 milestones among the four utilities.  Evaluating the milestones became a virtually impossible task, so in D.00-07-017 we indicated our intent to simplify the shareholder incentive structure and to subject the individual milestones to more rigorous scrutiny going forward.  We also stated our preference for tying performance incentives to energy savings or cost-effectiveness.  (Id., mimeo at pp. 194-195.)  

During the planning process, pursuant to the ALJ’s direction, the parties held a workshop to discuss development of a new mechanism.  While the parties did not complete work on the milestone and incentive mechanism, they agreed on some basic principles, including that the primary mechanism should be based on energy and demand savings.   Further direction was given in the ACR Implementing AB 970 regarding peak demand savings, the ALJ’s Ruling Giving Direction for Program Year 2001 Planning issued on October 25, 2000 (ALJ Ruling on Planning) which set forth principles to guide development of new milestones and incentives,
 and Commission President Lynch’s concurring opinion in D.00-09-038, approving shareholder incentives for PY 1998 energy efficiency programs but expressing dissatisfaction with the vague, unverifiable, unmeasurable, and disconnected nature of the milestones.

Given the increased emphasis in PY 2001 programs on reducing peak demand and the goal of PY 2001 programs to maximize energy savings, but balancing the prior directive for market transformation programs, the ALJ Ruling on Planning provided the following guidance:

1. There should be two types of milestones:
a. Verifiable energy and demand savings; and
b. Verifiable market share.  If market share data is not available, the milestones should be based on market effects.   Some of these milestones may also reflect a performance adder for information-type programs.
2. Energy and demand savings will be based on ex ante impact projections based on ex post evaluations from prior program years or engineering estimates.  Awards will be based on verified program savings as a scalable percentage of ex ante goals.
3. A substantial portion of the milestones should be based on energy and demand savings and should track program budget and design.
4. The incentive structure used for PY 2000 programs (base, activity, market effects, and aggressive implementation) should not be used. There should not be milestones for program roll-out, activity, or aggressive implementation.
5. Milestones should clearly state the program theory or goal.
The utilities used this basic guidance in submitting their proposals.

Utilities’ Proposal

The utilities propose a shareholder incentive mechanism that divides milestones into three categories:  1) energy savings; 2) market effects; and 3) a performance adder for information programs.  The majority of earnings are based on energy savings. 

For programs projected to produce measurable and verifiable energy savings and peak demand reductions, the utilities propose to base earnings on energy savings and peak demand reduction targets at the program portfolio level, and to scale the award based on the ex ante net energy savings and peak demand reductions obtained based upon the most recent load impact studies where available and the adopted net-to-gross ratios.
  The load impact targets are scaled with the awards, allowing immediate award for energy savings.  

For programs that cannot be tied to energy savings but promote market transformation, the utilities propose particular market effects milestones and incentives, designed to represent changes in market actor(s) behavior, awareness, knowledge, and market share.  They propose two levels of earnings, generally an award for 70% attainment and for 100% attainment.
  The utilities propose a total of 20 milestones for market effects; PG&E proposes 6; Edison proposes 6; SDG&E proposes 5; and SoCalGas proposes 3.

For information programs and energy centers, which support program delivery but do not produce directly measurable energy savings or market effects results, the utilities propose that incentives be paid as a “performance adder.”  These incentives are based upon total program budget expenditures on the included programs; the utilities propose to achieve awards for recording 60% of the total programs’ budgets associated with these activities, increasing linearly to 95% of the recorded target.  

The utilities propose the following award weighting among categories:

Milestones: Weighting and Amounts




PG&E

SDG&E

SCE

SCG





Mechanism Weighting
Maximum Award
Mechanism Weighting
Maximum Award
Mechanism Weighting
Maximum Award
Mechanism Weighting
Maximum  

 Award


Energy Savings


76.50%
8.278
80%
2.165
80%
4.473
80%
1.665

Market Effects


6.40%
0.688
10%
0.271
10%
0.559
10%
0.208

Performance Adder


17.10%
1.853
10%
0.271
10%
0.559
10%
0.208

Totals


100.00%
10.819
100%
2.706
100.00%
5.591
100.00%
2.081













At 110% of the cap (7.7%)



10.82

2.976

6.15

2.29

7% Cap



9.84

2.706

5.591

2.082

Program Budgets



140.51

38.654

79.869

29.739

Energy Savings and Weightings


PG&E


SDG&E


SCE


SCG




Award Weight
Target Award
Energy Savings
Award Weight
Target Award
Energy Savings
Award Weight
Target Award
Energy Savings
Award

Weight
Target Award
Energy Savings

MW
22%
 $      1.791 
63.9
20%
 $       0.433 
18.5
25%
 $     1.118 
47.89




MWh
65%
 $      5.373 
      210,696 
59%
 $       1.277 
      112,606 
75%
 $     3.355 
    247,566 
34%
 $   0.566 
       13,767 

Therms

(000s)
13%
 $      1.114 
         3,864 
21%
 $       0.455 
          2,809 



66%
 $   1.099 
        7,899 

















Weighting

We believe that the overall structure and weighting provided is reasonable.  However, it should be standardized across all utilities.  Thus, PG&E should use the same 80%-10%-10% weighting for energy savings, market effects, and performance adders, respectively, as proposed by the other utilities.

Further, the proposed incentives should add up to 100% of the 7% earnings cap
 and not 110% as proposed by PG&E.  We do not believe that there is any reason to include a 10% performance factor because earnings are based primarily on energy savings and not on individual milestones that may or may not be met.

Incentives for Energy Savings  

Several parties have questioned the utilities’ proposed energy savings estimates.  The CEC points out that the utilities provide little rationale to justify their estimates.  TURN and REECH object to the utilities’ earning incentives on budgets that include carry-over funds since they have had one or more opportunities to earn incentives on those budgets in prior years.  

Our preliminary review shows that PG&E’s and Edison’s estimated electric energy savings for PY 2001 programs are substantially less than both recorded electric savings in PY 1999 and projected electric savings for PY 2000.
  Only SDG&E’s projected electric savings are greater than savings recorded in 1999 and projected for 2000.   Further, SoCalGas’ estimated therms saved are substantially less than recorded therms saved in PY 1998 and PY 1999 and projected therms saved for PY 2000.   While there have been some changes in the cost-effectiveness inputs on the benefits side, those changes do not explain the drastically reduced energy savings estimated for PY 2001.  This is particularly true since we have encouraged the utilities to increase emphasis on energy savings and peak demand savings in PY 2001 while PY 1999 and PY 2000 programs were based to a greater extent on market tranformation programs, under which it is more difficult to assess short-term energy savings.

Given the above, we have substantial doubts regarding the legitimacy of PG&E’s, Edison’s, and SoCalGas’ estimated energy savings for PY 2001.  We also have substantial concerns about the proposed design of the performance award mechanism.  While it appropriately is based on energy and peak demand savings, the estimated savings are very low and the mechanism provides for scaled performance awards with the attainment of minimal energy savings.  This proposal neither meets our objective of encouraging maximum energy and peak demand savings in PY 2001 programs nor provides a fair balance of risk and reward.  Thus, we conclude that this proposal is not appropriate for use with PY 2001 programs.  

We believe that the utilities should make every effort to maximize energy savings and peak demand savings for PY 2001 and that energy and peak demand savings should meet or exceed prior years’ savings.  The utilities’ historical experience provides an appropriate starting point for setting milestones based on energy and peak demand savings.  Further, to encourage the utilities to maximize savings, we believe that the utilities should meet a threshold before earnings are awarded.

Thus, we will set the energy and demand savings portion of the milestones to absolute savings targets.  This mechanism will ensure that each utility has a clear goal and clear metrics for earning shareholder incentives.   By adopting the mechanism set forth below, we believe that earnings appropriately will be based on a balance of risk and reward.  While we increase the energy savings that must be attained before an award is earned, for all utilities except SDG&E, we also give the utilities discretion to manage their programs and shift program funds as the need arises.  Thus, the utilities are provided with both the incentive and the means to earn these awards, while producing increased energy and peak demand savings to their own benefit and the benefit of ratepayers.  This mechanism also obviates the need to address TURN’s and REECH’s objection to providing incentives on budgets based on carry-over funds because it ensures that the utilities have the incentive to maximize energy savings while providing a stretch over the utilities’ estimated energy savings.

The table below summarizes the electric energy (kWh), electric peak demand (kW), and gas (therms) savings goals for each utility.  The first set of columns represents the minimum or threshold level of savings that each utility is required to meet in order to earn any shareholder incentives.  Once the utility has met this threshold, it will automatically be eligible for 50% of the 80% of shareholder incentives allocated to energy or demand savings. If the utility meets the maximum savings targets in the second set of columns, it will be eligible to earn 100% of their 80% of savings-related shareholder incentives.  Shareholder incentive awards will be scalable between the minimum and maximum savings levels reflected in the table below, and between 50% and 100% of potential earnings, respectively.  Thus, for example, a 1% increase in savings over the minimum threshold level will result in 52% of shareholder earnings awarded, once savings are verified and reported.

The targets in the table below are based on the 80% of budgets approved on an interim basis in this decision. When a final decision is adopted by the Commission, these savings targets will be adjusted to reflect the final approved budgets for each utility.

Shareholder Earnings Targets

(based on 80% of authorized budget)


Minimum/Threshold (50% earnings)
Maximum (100% earnings)

PProgram Area
 Million kWh 
 MW  
 Million therms 
 Million kWh 
 MW  
 Million therms 

PG&E

Residential
              98.0 
   37.3 
                 2.3 
              122.5 
      46.6 
                   2.9 

Nonresidential
            249.1 
   40.6 
                 4.1 
              311.4 
      50.8 
                   5.1 

New Construction
              24.9 
     6.3 
                 0.2 
                31.1 
        7.9 
                   0.2 

Total
            372.0 
   84.2 
                 6.6 
              464.9 
    105.3 
                   8.3 

SCE

Residential
              69.8 
   26.6 

                87.2 
      33.2 


Nonresidential
            155.0 
   25.3 

              193.7 
      31.6 


New Construction
              55.2 
   14.0 

                69.0 
      17.5 


Total
            280.0 
   65.8 

              349.9 
      82.3 


SDG&E

Residential
              14.9 
     5.7 
                 0.6 
                18.7 
        7.1 
                   0.7 

Nonresidential
              37.5 
     6.1 
                 0.2 
                46.8 
        7.6 
                   0.3 

New Construction
              26.6 
     6.7 
                 0.1 
                33.2 
        8.4 
                   0.2 

Total
              79.0 
   18.5 
                 0.9 
                98.7 
      23.2 
                   1.1 

SoCalGas

Residential
              2.7 
    1.0 
                 2.5 
              3.4 
    1.3 
                   3.1 

Nonresidential
              1.4 
    0.2 
                 6.0 
              1.7 
    0.3 
                   7.4 

New Construction
              4.5 
    1.2 
                 0.5 
              5.7 
    1.4 
                   0.6 

Total
              8.7 
    2.4 
                 8.9 
            10.9 
    3.0 
                  11.1 

Grand Total
          739.5 
171.0 
               16.4 
          924.4 
213.7 
               20.5 

These targets have been set based on an analysis of historical effectiveness of utility investment in energy efficiency programs (measured in dollars per kWh or dollars per therm).  Peak demand (MW) savings targets were calculated assuming load factors of 30% for the residential sector, 70% for the nonresidential sector, and 45% for new construction.  In most cases, the average $/savings figures were averaged over the past three program years (1998-2000) and then adjusted to reflect:

· Differences in net-to-gross ratio assumptions for programs from year to year

· The likelihood that energy savings become more expensive to achieve over time

· The likelihood that some higher program costs may be warranted in 2001 because of the need to “jump start” efficiency activities, through increased marketing or incentive levels, to increase consumer participation.

For achievement of the savings goals above, each utility will be eligible for the following maximum award levels. The percentage earnings are weighted appropriately for each utility, as shown in the table.


Maximum Earnings Potential ($ million)

PProgram Area
kWh savings
Peak MW savings
 Therm Savings  
Total

PG&E

Residential
       1.35 
       0.45 
       0.45 
       2.25 

Nonresidential
       1.67 
       0.56 
       0.56 
       2.78 

New Construction
       0.76 
       0.25 
       0.25 
       1.26 

Total
       3.78 
       1.26 
       1.26 
       6.29 

Weighting
60%
20%
20%


SCE

Residential
       0.97 
       0.32 

       1.30 

Nonresidential
       1.17 
       0.39 

       1.56 

New Construction
       0.54 
       0.18 

       0.72 

Total
       2.68 
       0.89 

       3.58 

Weighting
75%
25%



SDG&E

Residential
       0.40 
       0.13 
       0.13 
       0.66 

Nonresidential
       0.42 
       0.14 
       0.14 
       0.70 

New Construction
       0.22 
       0.07 
       0.07 
       0.37 

Total
       1.04 
       0.35 
       0.35 
       1.73 

Weighting
60^
20%
20%


SoCalGas

Residential
       0.08 
       0.08 
       0.24 
       0.40 

Nonresidential
       0.13 
       0.13 
       0.39 
       0.65 

New Construction
       0.05 
       0.05 
       0.16 
       0.27 

Total
       0.27 
       0.27 
       0.80 
       1.33 

Weighting
20%
20%
60%


Grand Total
       7.77 
       2.77 
       2.40 
     12.94 

Shareholder Incentives and Milestones for Market Effects and Information Programs

We do not at this time adopt the specific performance award milestones and associated incentive levels related to market effects programs and the performance adder, pending further review.  As the CEC has pointed out, proper baselines are not always provided and there are substantial issues regarding the appropriateness of the selected milestones.

Further, the proposed performance adder has no parameters, assumes that each activity has value, and is virtually risk-free.  While we agree that the use of information programs is an essential part of the utilities’ programs, the relevant issue to be addressed concerns the type of information program and the success of the program in reaching customers.  It is not met by simply spending the money allocated for information programs.  The performance adder should be tied to targeted outreach of underserved communities and new distribution/marketing methods instead of on spending funds for more bill inserts or other information programs that have not produced results in the past.

These performance award milestones and incentive levels for PY 2000 programs will be adopted when we issue our final decision at the conclusion of this proceeding.  While the market effects and information performance adder milestones will not be in effect during this interim period, the utilities will be allowed to use all accomplishments achieved during PY 2001 to meet the milestones that are approved.  We expect the utilities to proceed to implement the authorized programs, and expend the authorized funds, as directed.  

No Ex Post Measurement of Net Benefits


We do not adopt ORA’s proposal to return to pre-1998 recorded net benefits milestones for calculating shareholder incentives based on ex post savings measurement.  While there is merit to this approach, we believe that it is best considered with respect to post-PY 2001 program planning.  We have stated our intention to revisit our policies with respect to energy efficiency programs for PY 2002 and beyond, including the goals and objectives of the programs and the desirability of independent administration.  ORA’s proposals are appropriately considered at that time.  Further, since ORA’s proposal requires major overhaul of policy rules and reporting requirements, as well as measurement and verification activities that occur over several years, it does not make sense to adopt it for only one year – PY 2001.   And, were we so inclined to adopt this approach, we note that it would be virtually impossible to accomplish what ORA would have us do within the next few months.

Finally, ORA’s proposed incentive mechanism is not appropriate for all the programs set forth in the utilities’ portfolios.  This mechanism is designed for resource-procurement-based energy efficiency programs.  However, as the utilities note and we discuss above, the PY 2001 program is a mixture of resource procurement, market transformation, and information programs. Since shareholder incentives should relate to programs, this mechanism would not be appropriate as a measurement for some of the programs. 

Program Guidance

Our preliminary review of the utilities’ PY 2001 applications discloses that there are a few areas that may not fully comply with the directives set forth in D.00-07-017, the rulings issued in A.99-09-049, the mandate of AB 970, and our general direction that the programs be designed to maximize energy and demand savings.  Accordingly, we give the utility administrators direction for further program enhancement and budget modifications.  We expect that the utilities will consider this direction and provide evidence in further proceedings prior to the issuance of the final decision and to respond appropriately.

Compliance with Assembly Bill 970

AB 970 requires the Commission to “adopt energy conservation demand-side management and other initiatives in order to reduce demand for electricity and reduce load during peak demand periods.” In the ACR Implementing AB 970, the utilities were directed to include programs in their energy efficiency portfolio to address the following requirements of AB 970:

1) Expansion and acceleration of residential and commercial weatherization programs.

2) Expansion and acceleration of programs to inspect and improve the operating efficiency of heating, ventilation, and air-conditioning equipment in new and existing buildings, to ensure that these systems achieve the maximum feasible cost-effective energy efficiency.

3) Expansion and acceleration of programs to improve energy efficiency in new buildings, in order to achieve the maximum feasible reductions in uneconomic energy and peak electricity consumption.

In their applications, the utilities propose the following general activities to address these requirements:

· Increased information-related efforts including residential HVAC, EMS, case studies (PG&E), and Energy Center information about peak demand (SoCalGas)

· Higher SPC program incentives (PG&E, Edison)

· Increased residential (Edison) and commercial (PG&E) inspections and audits

· Increased TPI for peak demand reduction (Edison)

· Miscellaneous changes to new construction, codes and standards, and local government programs (PG&E)

· Increased RCP focus on peak demand (Edison and SoCalGas)

· Increased Savings by Design funding (Edison)

· Expanded torchiere turn-in events (SDG&E)

· Energy Star appliances and other single family rebates (SDG&E)

· Three new hard-to-reach multifamily strategies (SDG&E)

Many parties commented on the inadequacy of the utility proposals. REECH is concerned that no program addresses commercial weatherization, and that utility residential program proposals do not represent expansion and acceleration. TURN believes additional focus is needed in the residential space conditioning market. While many of the proposals offered by the utilities have merit, taken together they do not go far enough toward addressing the requirements of AB 970.  With the exception of SDG&E, the utilities have designed very few new programs.  We suggest that the utilities undertake the following activities, related to the specific requirements of AB 970, if they are not already doing so.

Expansion of Weatherization Programs

In order to achieve more residential and commercial weatherization, we recommend the following additional activities, at a minimum:

· Expand the list of eligible measures under the Residential Contractor Program to include at least those measures required under their low-income energy efficiency weatherization programs.

· Design a program similar to the Summer Initiative Multifamily Hard to Reach program that targets small commercial customers and includes weatherization and other measures applicable to small commercial buildings.

Expansion of HVAC Programs

HVAC efficiency represents a huge opportunity for peak demand savings. A comprehensive program approach to HVAC could include incentives for purchase or installation of high-efficiency HVAC equipment, coupled with incentives for recycling or pick/disposal of the replaced equipment. We recommend the following activities to tap this market potential more fully:

· Extending incentives for high-efficiency HVAC equipment to individual residential consumers, through a program mechanism similar to Express Efficiency for small commercial. Rebates could be made available to individual consumers or their contractors, and should be designed to provide more incentives for higher efficiency units. Rebate levels could be phased or shifted to account for new federal HVAC standards expected soon.

· Maintaining or increasing funding for duct sealing activities (including those that are TPI funded) in both residential and small commercial buildings.

· Direct incentives to residential and small commercial consumers or their contractors for other activities that influence HVAC load, such as windows, insulation, installation of whole house fans, etc.

· Direct incentives for high-efficiency window or wall air conditioner units.

· Direct incentives for evaporative cooling, where geographically appropriate.

· Incentives for pickup, disposal, and/or recycling of replaced window, wall, or central air conditioning units.

· Incentives and/or a separate program for ongoing large commercial building commissioning.

· A building operator training and/or certification program.

Expansion of New Construction Programs

AB 970 recognized the continued growth in electricity demand by specifically emphasizing the need for expanded new construction programs.  It provides for the: “[e]xpansion and acceleration of programs to improve energy efficiency in new buildings, in order to achieve the maximum feasible reductions in uneconomic energy and peak electricity consumption."  (§399.15(b).)   We note that a substantial percentage of new construction program funds have been designated for information programs.  We recommend that the utilities consider the following activities, at a minimum:


· An Energy Star or other similar high-efficiency new construction homes program, coordinated with the CEC to assist in phasing in the new Title 24 standards expected to become effective beginning in June 2001.

· Additional budget for the Savings by Design program.

· Close coordination between Savings by Design and the new Title 24 standards.

· Emphasis, in all new construction programs, on measures that reduce cooling load, such as high efficiency windows, insulation, duct sealing, etc.

· A program for high-performance manufactured homes, similar to the Northwest Energy Efficiency Alliance program, which provides assistance and incentives to manufacturers of well-insulated and low-energy-consuming manufactured housing.

Compliance with D.00-07-017 Directives

Targeted Outreach and Information


D.00-07-017 (OPs 18, 46, 66); and the ALJ Ruling on Planning direct the utilities to develop and explain in the applications new and creative plans for reaching targeted consumers, including underserved and hard-to-reach customers.  The utilities state that they have made changes to their information programs to direct the information more to identified hard-to-reach or underserved communities.  However, preliminary review of the applications discloses very little change in delivery mechanisms.  Thus, for the most part, the utilities’ refer to the use of more bill inserts and do not disclose specific plans for developing other outreach methods.  Where they do reference use of community-based organizations, the applications generally preface the statement with a “may” and not a “will.”  

We expect the utilities to minimize the use of bill inserts and to expand the use of other delivery methods to reach targeted and underserved communities and specifically to link information programs to available assistance and incentives.  Such targeted information should include, at a minimum:

•
Use of community–based organizations, cultural organizations, minority media, and local government entities, including boards and commissions, such as community development district boards.
•
Targeting of home improvement and big box retail stores and local grocery and drugstores.  

•
The development and expansion of the joint utility website.  


The utilities should work with local government entities to obtain information that can be used to design further targeted efforts.  For example, city and county planning departments generally maintain lists of neighborhood organizations and other community groups that regularly participate in development issues in their communities.  They may also maintain lists of contractors who have pulled building permits over some period of time. Another source of information is the Contractors’ State License Board.

Local Government Initiatives

In D.99-08-021 and D.00-07-017 we stated that the utilities should be doing more to partner with local governments to achieve energy efficiency at the local level.  We see very little additional effort in these applications and believe that these efforts should be stepped up, with increased funding.  In particular, we recommend that the utilities pursue the following activities:

· Augmenting the Summer Initiative light emitting diode (LED) program budgets to provide funding to more cities and communities that wish to replace their traffic lights. We believe there are many applicants on the waiting list for this funding with several utilities.

· Translating PG&E’s success with the City of San Jose TEEM-UP partnership to other cities and/or expanding efforts with cities with which the utilities already have relationships.

· Replicating the City of Oakland’s innovative Summer Initiative program that provides design assistance to all types of construction at the time of local permitting. This program concept has the potential to influence all types of new building construction, as well as remodeling, through targeted intervention. This can also be coordinated with the CEC’s updated Title 24 standards.

Other Programs to Maximize Energy and Demand Savings

In addition to the ideas suggested above, we recommend that the utilities explore these some additional activities designed to increase availability of energy efficiency programs to consumers.

Residential remodeling

We are concerned that for several utilities, the RCP program is the primary vehicle for delivering energy efficiency to existing residential consumers. This program, even if successful, is only one strategy that belongs in a portfolio of options for residential customers. While a number of specialist contractors are enthusiastic participants in the RCP, evidence suggests that the program does not reach the bulk of general contractors who typically undertake remodeling and renovation of existing residential buildings. 

As described above, we recommend that the utilities make a significantly wider range of end-use rebates available to residential customers directly or to their general contractors responsible for remodeling or renovation.  A program for single family residential customers could be modeled after the successful nonresidential Express Efficiency program for small commercial customers.  Further suggestions include kiosks in home improvement centers, which have been successfully used by SDG&E in its service territory as well as programs with local governmental entities to provide information through local government permitting and planning offices, as discussed further above.  Direct rebates for residential customers for appliances would also be beneficial.

Commercial Cooling

Although there has been controversy in the past over offering incentives for installation of thermal energy storage systems in commercial buildings, we believe there are sufficiently large peak demand and small energy savings benefits to be gained from offering assistance to building owners wishing to install these systems. We therefore recommend that the utilities add thermal energy storage as an eligible cooling measure to the Large SPC program. 

Other Issues

Edison’s Funding Proposal

Section 381(c)(1) provides for the funding of the energy efficiency programs in Edison’s service territory at not less than a level of $50 million for 2001.  This is a reduction from the $90 million minimum funding level established by statute for 1998, 1999, and 2000.

Considering the current energy situation and the fact that SB 1194/AB 995 reinstates the higher minimum $90 million funding level for Edison in 2002 and beyond, the ACR Implementing AB 970 directed Edison to submit PY 2001 program plans and budgets totaling $90 million instead of the $50 million PGC minimum funding level set forth in §381(c)(1). 


In its application, Edison submits a $90 million budget for PY 2001 but designates funding of $50 million in PGC funds and another $40 million from accrued and projected interest from the public purpose programs energy efficiency balancing account and accrued and projected carry-over funds available after satisfying its PY 2000 Summer Initiative obligations.  Edison also proposes to use PY 2002 funds for certain projects if the proposed funding sources fall short.   Few parties submitted comments on Edison’s proposal.  Of those that did, only REECH objects to Edison’s proposal.  The Sierra Club, which initially raised this issue during the PY 2001 planning process, arguing that Edison should fund its energy efficiency programs at the $90 million level, did not comment. 


Edison argues that requiring it to submit a 2001 budget that includes more than $50 million in PGC funds would contravene the “clear legislative intent” of §381(a) which requires the Commission to authorize the utilities to “identify a separate rate component to collect the revenues used to fund these programs” because under current market conditions, Edison has no assurance of cost recovery for any amount above the legislatively established minimum.


While we do not adopt Edison’s interpretation of §381, we agree that, under current market conditions and Edison’s rate freeze, it would be troublesome to order it to adjust its ratemaking to absorb an additional $40 million in PGC funding over which it has no assurance of cost recovery.  We therefore approve Edison’s PY 2001 program funding proposal
 using $50 million in PGC funds and $40 million from other sources, with one exception.  We do not authorize Edison to use PY 2002 funds to satisfy commitments entered into in 2001 but that do not come due for payment until after 2001, if necessary to make up a funding shortfall.  Edison’s argument that this does not grant authority to use PY 2002 funds but is simply an accounting procedure is strained.  As Edison admits, such a finding requires the Commission to “recognize that it presently intends to authorize the 2002 funding necessary to cover such commitments.”  (Edison Comments, p. 8.)  

Applicability of Previously Adopted Energy Efficiency Policy Rules


Energy Efficiency Policy Rules (policy rules) designed to implement the Commission’s previously adopted market transformation and independent administration goals have governed energy efficiency programs since 1998.  The most recent rules were adopted in D.99-08-021 and are attached to that decision.  These rules contain policy objectives and guidelines for program design, implementation, measurement, and incentives. 


All of the parties agree that the policy rules are ripe for reconsideration since they are outdated and many of them are no longer applicable given various Commission decisions, ACRs, and new legislation. ORA and RESCUE/SESCO seek major modifications of these rules to reflect our new priorities while the utilities, NRDC, the CEC, TURN, and Primis generally support continuation of the current policy rules for PY 2001, except for minor modifications to eliminate references to the CBEE and to incorporate modifications made through Commission decisions and the planning process.  They also support review and modification of the rules on a separate track


We agree that the previously adopted policy rules are outdated and should be revamped to meet our current policy objectives as well as to incorporate changes tacitly made by other decisions and events.  However, this task is one that should not be undertaken lightly or in a piecemeal fashion.  We have indicated our intent to undertake a full review of PGC programs for implementation post-2001.  The revision of our policy rules is most appropriately undertaken at that time.  


We understand the parties’ request for clarity regarding the policies and principles that govern PY 2001 programs and provide this guidance:  the policies that govern PY 2001 programs are those that are set forth above in this decision---the maximization of energy and demand savings; the programmatic and budgetary principles that govern PY 2001 programs are those set forth in D.00‑07-017 and D.99-08-021; and the shareholder performance mechanism that governs PY 2001 programs is that set forth above.  

Applicability of the RRM to PY 2001 Programs

The RRM for Post-1997 Programs was developed by ORA.  It was published on March 8, 1999.   The RRM states that its purpose is to set forth a common set of definitions for programs and a set of standard tables which identify the kinds of program activities and results that should be reported for each program, the latter of which is typically used for the Energy Efficiency Program Annual Report filed by the utilities in the Annual Earnings Assessment Proceeding (AEAP)
 to support recovery of shareholder incentives.  ORA seeks to have the utilities use the formats set forth in the RRM in the filing of the applications.  The utilities object, pointing out that the RRM uses different cost effectiveness tests and that D.00-07-017 provides specific direction for collecting data and reporting for purposes of the applications and quarterly reports.  

The parties, in general, agree that we should adopt a consistent, uniform  format to be used both for filing applications and for evaluating programs and calculating shareholder incentives after program completion.  However, the issue again, is one of timing.  

We agree that it is desirable to report the information and data in the same format in both the applications and the AEAP.  However, we have never fully reviewed or approved use of the RRM.  Our preliminary review of the RRM indicates that there are necessary revisions that should be made prior to such approval, such as the type of information required by D.00-07-017 as well as other data.  This is a long-term project and one that is not readily accomplished within the next few weeks, so as to be useful for PY 2001 programs.  

Thus, we will not formally adopt the RRM for use in preparing PY 2001 applications.  

We are troubled, however, by the fact that the data and formats currently used are not consistent at the application stage and for use in the AEAP.  This makes it very difficult to evaluate the programs and accomplishments.  While the data supporting the utilities’ accomplishments for PY 1999 programs have already been filed in A.00-05-002, et. al., we should be able to correct the problem for PY 2000 as well as PY 2001 programs.  Accordingly, we will direct the Energy Division to prepare a report with proposed revisions to the RRM, including formats governing the preparation and reporting of data for PY 2000 and PY 2001 programs, to be used in the 2001 and 2002 AEAPs.  The Energy Division should prepare the report, post it to the Commission’s website, and serve a Notice of Preparation on the service lists for this proceeding and for the energy efficiency rulemaking, R.98-07-037, by March 1, 2001.  Interested parties should file comments on the proposed revised RRM in R.98-07-037 within 20 days of issuance of the Notice of Preparation.  The Assigned Commissioner or Assigned ALJ in the rulemaking should issue a ruling on the revised Reporting Requirements Manual, including formats to govern the provision of data for the PY 2000 and PY 2001 energy efficiency programs, no later than April 15, 2000 so that the utilities can file their AEAP applications on May 1, 2001. 

Comments on Draft Decision

Rule 77.7 of the Commission’s Rules of Practice and Procedure provides for public review and comment for draft decisions subject to Pub. Util. Code § 311(g).  Rule 77.7(f) allows the Commission to reduce the period for public review and comment on draft decisions under various circumstances.  Rule 77.7(f)(9) specifically provides for an exemption:

For a decision where the Commission determines, on the motion of a party or on its own motion, that public necessity requires reduction or waiver of the 30-day period for public review and comment.  For purposes of this subsection, “public necessity” refers to circumstances in which the public interest of the Commission adopting a decision before expiration of the 30‑day review and comment period clearly outweighs the public interest in having the full 30-day period for review and comment.  “Public necessity” includes, without limitation, circumstances where failure to adopt a decision before expiration of the 30-day review and comment period would place the Commission or a Commission regulatee in violation of applicable law, or where such failure would cause significant harm to public health or welfare.  When acting pursuant to this subsection, the Commission will provide such reduced period for public review and comment as is consistent with the public necessity requiring reduction or waiver. 

Pursuant to Rule 77.7(f)(9), we determine that public necessity requires a reduced period for public review and comment.  Time is of the essence in implementing these programs, particularly given the current electric supply shortages.  Accordingly, comments shall be filed by January 11, 2001, and reply comments shall be filed by January 16, 2001.  This comment period provides notice and opportunity for review and comment on this decision. 

Findings of Fact

1. These applications proposing program year 2001 energy efficiency programs were filed on November 15, 2000, as required by D.00-07-017 and pursuant to the direction of the ALJ, after an extensive public planning process.

2. The PY 2001 energy efficiency program applications are compliance applications.  Review of the utilities’ compliance applications is limited to review of PY 2001 portfolio and program design and budgets, MA&E studies and budgets, and performance award milestones and award levels, for compliance with our goals to maximize energy savings and peak demand savings, the principles and directives set forth in D.00-07-017, D.99-08-021,  and the directions given by the Assigned Commissioner and Assigned ALJ in rulings issued during the public planning process conducted in A.99-09-049.

3. California is experiencing an electric supply shortage, escalating electric prices, routine Stage II alerts, and threatened Stage III alerts, and anticipates further supply shortages in the summer of 2001  and we should act expeditiously to implement energy and demand savings programs to reduce electric demand and provide consumers with options to reduce their electric bills.  

4. Measures to reduce load are the most effective means of ensuring reliability and putting downward pressure on prices in the near term.

5. The proposed programs and program portfolios have been improved over PY 2000; the utilities have modified some programs, measures, and incentives, and have proposed some new programs to meet the need for peak load savings and to enhance energy savings.

6. While there is still room for program and budget improvements to maximize energy and peak demand savings and to comply with our prior directives, these issues may appropriately be addressed in further, expedited proceedings after issuance of this Interim Decision, and may be made through mid-term modifications.

7. It is in ratepayer and public interest to authorize the utilities to implement their proposed PY 2000 energy efficiency programs and budgets on an interim basis, effective January 1, 2001, so that the programs and budgets can proceed without delay, while concurrently proceeding to review the programs and budgets to ensure that they produce maximum energy and peak demand savings and comply with prior Commission directives and statutory mandates.

8. We anticipate that there will be programmatic and budget changes made on a mid-term basis which are likely to impact the proposed program budgets.

9. It is reasonable to allow the utilities to implement their PY 2000 energy efficiency programs and 80% of the budgets effective January 1, 2001, on an interim basis, subject to potential mid-year modification on a prospective basis.

10. Approval of 80% of the budgets to provide the opportunity for full review and evaluation of program portfolios will not impact utility programs because utility administrators are given fund-shifting flexibility and because it is unlikely that the administrators will expend even 80% of the funds prior to issuance of a final decision.

11. It is reasonable to provide the utilities with flexibility to shift funds within program areas, but not between them, subject to our overarching principles of equity and targeting underserved markets, so that they can expand and accelerate, as necessary, program that achieve the maximum feasible reductions in uneconomic and peak electricity consumption as the need arises.

12. Limiting fund-shifting within program areas and subject to compliance with our overarching principles of ensuring that customers who contribute to the PGC benefit from the programs funded through the PGC and targeting underserved communities will not limit the utilities in management of the portfolios since there are substantial untapped conservation opportunities in all customer classes, communities, and program areas.

13. Programs specifically targeted toward energy efficiency in new construction are an important part of our energy efficiency portfolio, have the potential to provide much needed energy and demand savings, and are mandated by AB 970. 

14. The utilities should not be allowed to combine the residential new construction budget with the residential program budget or the nonresidential new construction budget with the nonresidential budget for fund-shifting purposes.

15. New construction budgets should be a minimum of 20% of total program budgets.

16. Pub. Util. Code §399.15(b)(2) is ambiguous and subject to more than one interpretation, permitting us to look to a variety of extrinsic aids to ascertain the legislative intent in order to effectuate the purpose of the law.

17. TPI are a source for new, innovative, creative, successful, and cost-effective programs that have the potential of producing both short-term and long-term energy and demand savings.  Third parties, with established community ties, can break down barriers and effectively promote energy efficiency programs. 

18. The utilities have not followed our prior directives to increase funding for general and targeted TPI.

19. We should require the utilities to budget TPI at a minimum of 8% of total program budgets, across all three program areas, excluding funds committed to the Summer Initiative, to continue prior cost-effective TPI, to develop new general and targeted TPI solicitations, and to demonstrate a plan for publicizing the solicitations, to comply with prior directives.

20. It is important to have standards, protocols, and procedures governing the TPI process, selection, and evaluation and we should revisit the appropriate standards, protocols, and procedures for TPI programs prior to issuance of the final decision.

21. The utilities’ proposed “Standards for Assessing cost Effectiveness of Third Party Initiative Programs” is not a consensus recommendation and does not meet the directives set forth in D.00-07-017.

22. MA&E studies should be related to the programs that are ultimately approved for PY 2001.

23. The utility-managed statewide MA&E studies have been reviewed in a public process and, for the most part, consist of continuing studies to support continuing programs so we should allow the utilities to implement these studies and budgets effective January 1, 2001, on an interim basis, subject to potential mid-year modification on a prospective basis.

24. The description of the utility-specific MA&E studies are not sufficiently detailed to provide for review and evaluation and have not been reviewed in any public process so we should defer approval of these studies and budgets until the final decision.

25. The descriptions of the studies to be performed by the CEC raise several issues that need to be reviewed prior to approval so we should defer approval of these studies and budgets until the final decision. 

26. It is reasonable to adopt the utilities’ proposed overall milestone structure and the weighting of awards 80% for energy savings, 10% for market effects, and 10% as a performance adder for information programs, to require that the weighting be standardized for all utilities, and to require that incentives total 100% and not 110% of the previously adopted 7% performance award cap.

27. PG&E’s and Edison’s estimated electric savings associated with PY 2001 programs are substantially less than both recorded electric savings in PY 1999 and projected electric savings for PY 2000.  SoCalGas’ estimated therms saved are substantially less than recorded therms saved in PY 1998 and 1999 and projected therms saved for PY 2000.

28. We have substantial doubts regarding the legitimacy of PG&E’s, Edison’s, and SoCalGas’ estimated energy savings for PY 2001 programs.

29. Energy and peak demand savings should meet or exceed those savings recorded or projected for prior program years; the utilities should make every effort to maximize energy and peak demand savings for PY 2001.

30. The utilities’ historical experience provides an appropriate starting place for setting milestones based on energy and peak demand savings.

31. It is reasonable to set the energy and demand savings portion of the milestones to absolute savings targets to ensure that each utility has a clear goal and clear metrics for earning shareholder incentives and so that the incentives will be based on an appropriate balance of risk and reward.  We should adopt the shareholder earnings targets set forth herein for PY 2001 programs, with a minimum threshold for 50% award and a maximum threshold for 100% award, and scalable between 50% and 100%, based on the historical effectiveness of utility investment in energy efficiency programs measured in dollars per kWh or dollars per therm, and adjusted to reflect the differences in net-to-gross ratio assumptions, the likelihood that energy savings become more expensive to achieve over time, and the likelihood that higher program costs may be needed in PY 2001 to jump start efficiency activities.

32. The adopted earnings targets and earnings potential, together with the fund-shifting flexibility we adopt, provide the utilities with both the incentive and the means to earn performance awards.

33. The proposed market effects milestones and awards require further review.

34. The proposed performance adder has no parameters, assumes that each activity has value, and is virtually risk-free; it should be tied to targeted outreach of underserved communities and new distribution/marketing methods.

35. It is reasonable to defer approval of the utilities’ proposed PY 2001 performance award milestones and award levels for market effects and the performance adders for information programs to the final decision in this proceeding and to permit the use of accomplishments achieved during the interim period to meet the milestones that are approved.

36. We should not adopt ORA’s proposal to return to pre-1998 recorded net benefits milestones for calculating shareholder incentives based on ex post savings measurement for PY 2001 but should defer this determination to post-PY 2001 program planning.

37. There are some areas of the utilities’ applications that do not comply with our prior directives, with AB 970, and with our goals of maximizing energy and peak demand savings.

38. We should give the utilities direction for further program enhancement and budget modifications to ensure that programs are designed to maximize energy and peak demand savings and to comply with our prior directives and AB 970, and to require the utilities to consider this direction and provide appropriate responses in further proceedings prior to issuance of a final decision.  Our further directions are set forth in the body of this decision.

39. The ACR Implementing AB 970 directed Edison to submit a budget for PY 2001 programs totaling $90 million instead of the $50 million minimum funding level provided for in §381(c)(1).

40. Edison’s budget for PY 2001 programs consists of $50 million in PGC funds, plus $40 million in carry-over funds and balancing account interest.  Edison proposes to make up any shortfall by accessing PY 2002 funds for certain programs.

41. Because, under current market conditions and Edison’s rate freeze, it would be troublesome to order Edison to adjust its ratemaking to absorb an additional $40 million in PGC funding over which it has no assurance of cost recovery, we should authorize Edison’s proposed $90 million funding proposal for PY 2001 consisting of $50 million in PGC funds plus $40 million in carry-over and balancing account interest but should not permit Edison to tap into PY 2002 funds to cover any shortfall.

42. The policies that govern PY 2001 programs are those that are set forth above in this decision---the maximization of energy and demand savings; the programmatic and budgetary principles that govern PY 2001 programs are those set forth in D.00-07-017 and D.99-08-021; and the shareholder performance mechanism that governs PY 2001 programs is that set forth in this decision.

43. We should defer modifications to the policy rules to a post-2001 proceeding.

44. The RRM has been used as a guide for submitting program activities and data for use in the AEAP, but has not been used in preparing annual program applications.

45. The RRM needs some revisions to incorporate other data, including that required by D.00-07-017.

46. It is desirable to report the same information and data, in the same format, in both annual program applications and AEAPs. 

47. We should not formally adopt the RRM for use in preparing PY 2001 applications, but should direct the Energy Division to prepare appropriate revisions to it for use in reviewing PY 2000 and PY 2001 programs in the 2000 and 2001 AEAPs, post the revisions on the Commission’s website, and prepare a Notice of Preparation.   The review should take place in the Energy Efficiency Rulemaking, R.98-07-037.  The Assigned Commissioner or the Assigned ALJ should issue a ruling on the revised RRM, including formats to govern the provision of data, after receipt of comments, in that docket.

Conclusions of Law

1. Public necessity requires that we reduce the period for public comment pursuant to Rule 77.7(f)(9) so that the proposed PY 2001 energy efficiency programs may be implemented as soon as possible.

2. We should approve the rulings made by the Assigned Commissioner and Assigned ALJ throughout the PY 2001 planning process, conducted in A.99‑09‑049, et al.

3. Pub. Util. Code §399.4(b)(2), as enacted in SB 1194/AB 995, does not prohibit the utilities from providing financial incentives to consumers for the purchase of qualified Energy Star refrigerators in PY 2001.

INTERIM ORDER

IT IS ORDERED that:

1. The public comments period is reduced so that we may consider this decision at our January 18, 2001 conference.  Comments shall be filed by January 11, 2001, and reply comments shall be filed by January 16, 2001.

2. The Applications of Pacific Gas and Electric Company (PG&E), Southern California Edison Company (Edison), San Diego Gas & Electric Company (SDG&E), and Southern California Gas Company (SoCalGas) (collectively the utilities) for approval of Program Year 2001 Efficiency Programs are preliminarily approved on an interim basis at an 80% funding level, as modified herein.

3. The utilities are authorized to implement their Program Year 2001 programs on an interim basis, effective January 1, 2001, subject to mid-year modifications to programs and budgets, if necessary, after further proceedings, with the following exceptions:

a. The utilities shall be allowed to shift funds only within the three program areas (residential, nonresidential, and new construction), subject to the overarching principles of equity and targeting underserved markets.  The new construction market shall remain separate for fund-shifting purposes.

b. The utilities shall budget a minimum of 20% of the total program budget for New Construction.

c.  The utilities shall budget a minimum of 8% for third party initiatives (TPI), excluding funds committed for the Summer Initiative, continue prior cost-effective TPI, develop new general and targeted TPI solicitations, and demonstrate a plan for publicizing the solicitations.

4. 80% of the utilities’ proposed budgets for PY 2001 programs, including carry-over funds and balancing account interest are authorized, on an interim basis, subject to mid-year modifications, if necessary, after further proceedings.  Any budget modifications will be effective on a prospective basis.  The approved budgets for PY 2001 are set forth in Appendix A. 

5. The utilities’ proposed statewide Market Assessment and Evaluation (MA&E) studies and budgets for PY 2001 are authorized, on an interim basis, subject to mid-year modifications, if necessary, after further proceedings.  Any modifications will be effective on a prospective basis. CEC and utility-specific MA&E studies and budgets are not adopted at this time but shall be determined, after appropriate proceedings, in the final decision.  The approved MA&E budgets for PY 2001 are set forth in Appendix A.

6. Edison’s, SDG&E’s and SoCalGas’ proposed overall milestone structure and award weighting of 80% for energy savings, 10% for market effects, and 10% for information programs using a performance adder mechanism is authorized on an interim basis, subject to mid-year modification if necessary, after further proceedings.  PG&E shall use this same structure and awards weighting.  Shareholder incentives shall not exceed 100% of the previously adopted 7% performance award cap.

7. The utilities shall be eligible to earn shareholder awards on proven energy savings based on absolute savings targets, with a minimum threshold for 50% award and a maximum threshold for 100% award, and scalable between 50% and 100%, based on the adjusted historical effectiveness of utility investment in energy efficiency programs measured in dollars per kWh or dollars per therm.  The approved shareholder earnings targets and maximum earnings potentials are set forth in Appendix B The total budget approved at this time for shareholder incentives is set forth in Appendix A.

8. The utilities’ proposed program-specific performance award milestones and award levels for market effects and performance adders are not adopted at this time and shall be determined, after appropriate proceedings, in the final decision.  This decision does not preclude the utilities from counting accomplishments achieved during the interim period to meet milestones that are ultimately approved.

9. The utilities shall consider the direction for further program enhancement and budget modifications provided herein and shall provide appropriate responses in further proceedings prior to issuance of a final decision.

10. Edison’s $90 million funding proposal consisting of $50 million in PGC funds and $40 million from other sources is authorized, except that Edison is not authorized to use PY 2002 funds for any purpose.

11. The policies that govern PY 2001 programs shall be those that are set forth above in this decision---the maximization of energy and demand savings; the programmatic and budgetary principles that govern PY 2001 programs shall be those set forth in D.00-07-017 and D.99-08-021; and the shareholder performance mechanism that governs PY 2001 programs shall be that set forth in this decision.

12. By March 1, 2001, the Energy Division shall prepare revisions to the Energy Efficiency Reporting Requirements Manual, for use in reviewing the PY2000 and PY 2001 energy efficiency programs in the 2000 and 2001 Annual Earnings Assessment Proceedings, post it on the Commission’s website, and serve a Notice of Preparation on the service lists in this proceeding and in R.98‑07-037.  Interested parties shall file comments in that docket within 20 days of issuance of a Notice of Preparation.  The Assigned Commissioner or Assigned ALJ in R.98-07-037 shall issue a ruling on the revised manual, including formats to govern the provision of data, no later than April 15, 2000.

13. The rulings made by the Assigned Commissioner and Assigned ALJ throughout the PY 2001 planning process, conducted in A.99-09-049, et al., are approved.

14. These proceedings shall remain open for final consideration of the utilities’ applications as detailed herein.

This order is effective today.

Dated __________________, at San Francisco, California.

Appendix A

Program Area
Interim Budget Authorization

 ($ million)

PG&E

Residential
$40.22

Nonresidential
$49.71

New Construction
$22.48

MA&E
$3.01

Shareholder Incentives
$6.29

Total PG&E
$121.71 

SCE

Residential
$23.17

Nonresidential
$27.94

New Construction
$12.78

MA&E
$1.17

Shareholder Incentives
$3.58

Total SCE
$68.64 

SDG&E

Residential
$11.82

Nonresidential
$12.58

New Construction
$6.52

MA&E
$0.50

Shareholder Incentives
$1.73

Total SDG&E
$33.15

SoCalGas

Residential
$7.19

Nonresidential
$11.69

New Construction
$4.91

MA&E
$0.10

Shareholder Incentives
$1.33

Total SoCalGas
$25.22

Appendix B

Shareholder Earnings Targets

(based on 80% of authorized budget)


Minimum/Threshold (50% earnings)
Maximum (100% earnings)

PProgram Area
 Million kWh 
 MW  
 Million therms 
 Million kWh 
 MW  
 Million therms 

PG&E

Residential
              98.0 
   37.3 
                 2.3 
              122.5 
      46.6 
                   2.9 

Nonresidential
            249.1 
   40.6 
                 4.1 
              311.4 
      50.8 
                   5.1 

New Construction
              24.9 
     6.3 
                 0.2 
                31.1 
        7.9 
                   0.2 

Total
            372.0 
   84.2 
                 6.6 
              464.9 
    105.3 
                   8.3 

SCE

Residential
              69.8 
   26.6 

                87.2 
      33.2 


Nonresidential
            155.0 
   25.3 

              193.7 
      31.6 


New Construction
              55.2 
   14.0 

                69.0 
      17.5 


Total
            280.0 
   65.8 

              349.9 
      82.3 


SDG&E

Residential
              14.9 
     5.7 
                 0.6 
                18.7 
        7.1 
                   0.7 

Nonresidential
              37.5 
     6.1 
                 0.2 
                46.8 
        7.6 
                   0.3 

New Construction
              26.6 
     6.7 
                 0.1 
                33.2 
        8.4 
                   0.2 

Total
              79.0 
   18.5 
                 0.9 
                98.7 
      23.2 
                   1.1 

SoCalGas

Residential
              2.7 
    1.0 
                 2.5 
              3.4 
    1.3 
                   3.1 

Nonresidential
              1.4 
    0.2 
                 6.0 
              1.7 
    0.3 
                   7.4 

New Construction
              4.5 
    1.2 
                 0.5 
              5.7 
    1.4 
                   0.6 

Total
              8.7 
    2.4 
                 8.9 
            10.9 
    3.0 
                  11.1 

Grand Total
          739.5 
171.0 
               16.4 
          924.4 
213.7 
               20.5 


Maximum Earnings Potential ($ million)

PProgram Area
kWh savings
Peak MW savings
 Therm Savings  
Total

PG&E

Residential
       1.35 
       0.45 
       0.45 
       2.25 

Nonresidential
       1.67 
       0.56 
       0.56 
       2.78 

New Construction
       0.76 
       0.25 
       0.25 
       1.26 

Total
       3.78 
       1.26 
       1.26 
       6.29 

Weighting
60%
20%
20%


SCE

Residential
       0.97 
       0.32 

       1.30 

Nonresidential
       1.17 
       0.39 

       1.56 

New Construction
       0.54 
       0.18 

       0.72 

Total
       2.68 
       0.89 

       3.58 

Weighting
75%
25%



SDG&E

Residential
       0.40 
       0.13 
       0.13 
       0.66 

Nonresidential
       0.42 
       0.14 
       0.14 
       0.70 

New Construction
       0.22 
       0.07 
       0.07 
       0.37 

Total
       1.04 
       0.35 
       0.35 
       1.73 

Weighting
60%
20%
20%


SoCalGas

Residential
       0.08 
       0.08 
       0.24 
       0.40 

Nonresidential
       0.13 
       0.13 
       0.39 
       0.65 

New Construction
       0.05 
       0.05 
       0.16 
       0.27 

Total
       0.27 
       0.27 
       0.80 
       1.33 

Weighting
20%
20%
60%


Grand Total
       7.77 
       2.77 
       2.40 
     12.94 

Appendix C

List of Acronyms

Acronyms
Names

AB
Assembly Bill 

AEAP
Annual Earnings Assessment Proceeding 

ALJ
Administrative Law Judge 

ARCA
Appliance Recycling Centers of America, Inc.  

CALMAC
California Measurement Advisory Council 

CBEE
California Board for Energy Efficiency 

CEC
California Energy Commission’s 

CEERT
Center for Energy Efficiency and Renewable Technologies 

CEUS
Commercial End Use Surveys 

D.
Decision 

DEER
Database of Energy Efficiency Resources 

DSM
demand side management

Edison
Southern California Edison Company

HVAC
heating, ventilation and air-conditioning 

LED
light emitting diode 

MA&E
market assessment and evaluation 

Mowris
Robert Mowris and Associates 

NAESCO
National Association of Energy Service Companies 

NRDC
National Resources Defense Council 

OP
Ordering Paragraph 

ORA
Office of Ratepayer Advocates 

PG&E
Pacific Gas and Electric Company

PGC
Public Goods Charge 

Acronyms
Names

PHC
prehearing conference 

policy rules
Energy Efficiency Policy Rules 

Primis
Primis, Inc. 

PY
Program Year

RCP
Residential Contractor Program 

REECH
Residential Energy Efficiency Clearing House, Inc. 

RESCUE
Residential Energy Service Companies’ United Effort 

RESCUE/SESCO
Residential Energy Service Companies’ United Effort (RESCUE) and SESCO, Inc. (jointly) 

RRM
Reporting Requirements Manual 

SB
Senate Bill 

SDG&E
San Diego Gas & Electric Company

SoCalGas
Southern California Gas Company 

SPC
nonresidential Standard Performance Contract 

TPI
Third Party Initiatives 

TURN
The Utility Reform Network 

�  A.99-09-049 et al. is the docket in which the utilities filed PY 2000 and 2001 energy efficiency applications.  As described further below, we decided in D.00-07-017 to conduct the planning process for PY 2001 applications under this docket.


�  All statutory references are to the Public Utilities Code unless otherwise stated.


�  Edison’s minimum funding level is reduced, by statute, from $90 million for PY 2001 only. 


�  This amount comes primarily from projected unspent funds from PY 2000 programs plus balancing account interest since the carry-over funds from PY 1998 and 1999 were expended on the Summer 2000 Energy Efficiency Initiative (Summer Initiative) authorized in D.00-07-017. (OP 86.)


� Freeriders are customers that participate in a utility-sponsored program and undertake an energy efficiency measure, but would have undertaken the energy-saving project without the intervention.


� In D.99-08-021, the utilities were directed to design the programs and budgets following eight specified program design and implementation principles and to modify programs and budgets to: 1) address issues regarding the nonresidential Standard Performance Contract (SPC) program (a third party contracting program that provides incentives based on realized energy savings), including increased targeting to smaller customers; 2) increase emphasis on other program elements where the SPC is not well-suited; 3) design local programs using the expertise of local governments to reach underserved communities; 4) increase funding for general and targeted third party solicitations; 5) increase funding for smaller nonresidential customers; 6) increase funding for activities that benefit underserved communities; 7) decrease funding for SPC targeted to large customers; 8) increase funding for the Residential Contractor Program (RCP) (a third-party contracting program providing incentives for both single family and multi-family residences); 9) increase funding for the Commercial Remodeling and Renovation Program; 10)  give increased attention to the role of emerging technologies; 11) provide strategies and increased budgets to improve implementation of new standards; 12) provide funds to customer classes and sub-classes in proportion to their PGC contributions; and 13) provide opportunities for public input. (Id., OPs 6-14.)





� SDG&E and SoCalGas initially took the position that all programs, budgets, and shareholder incentives should be approved in the Interim Decision, but, after a meet and confer session, adopted the CEC proposal to exclude shareholder incentives from approval in the Interim Decision.


�  In their applications PG&E and SCE proposed budgets for new construction of 16% and 19% of total budgets, respectively.  Interim new construction budgets have been adjusted for both PG&E and SCE to ensure that at least 20% of program budget expenditures will be reserved for new construction programs. 


�  See footnote 8 above.


� We note that the bill’s authors have written a letter to Commission President Lynch confirming this interpretation of the legislation.  While this letter supports our conclusion, we do not rely on the statements of legislative intent set forth in this correspondence since such statements of legislative intent are generally not probative of the construction of a statute absent evidence that the legislature considered this language prior to enactment of the statute. (See, e.g., Channing Properties v. City of Berkeley (1992) 11 Cal.App.4th 88, fn. 7; Taxpayers to Limit Campaign Spending v. Fair Political Practices Commission (1990) 51 Cal.3d 744, 764, fn. 10.)


� If 100% budget authorization is granted in the final decision, these minimum funding amounts will change.


� We recognize that SoCalGas’ minimum TPI funding is less than the TPI funds budgeted in PY 2000.  However, this is reasonable since we raised a question regarding the cost-effectiveness of SoCalGas’ program portfolio in PY 2000.  However, as we state above, this is a minimum amount and we expect SoCalGas, like the other utilities, to continue cost-effective TPI programs from PY 2000. 


� In the 1999 Annual Earnings Assessment Proceeding (AEAP) the utilities, the CEC, and ORA submitted a joint recommendation providing for the establishment of a new body, the CALMAC, to provide a forum to review and coordinate MA&E studies.  In D.00-05-019 we concluded that the parties’ recommendation was reasonable, with the understanding that the CALMAC would not be an officially recognized advisory body to the Commission.  ORA once again asks us to recognize the CALMAC.  We declined to do so in D.00-05-019 and D.00-07-017.  ORA gives no reasons why we should reconsider this decision and we decline to do so.  


� The general principles are:


The milestones should be simplified, in structure, number, and verification;


2.	There should be a clear link between activities and rewards;


3.	They should be specific, measurable, and quantifiable;


They should have readily available baseline data;


They should represent a fair balance between risk and reward;  the utilities should have a fair opportunity to earn the milestones but earning should not be guaranteed; and


They should not exceed 7% of overall program budgets.


� SoCalGas uses gross energy savings, which produces higher projected energy savings. 


� PG&E is the exception, proposing different attainment levels for different milestones, some with awards earned upon reaching 1% attainment.


� An earnings cap totaling 7% of the total program budget was established in D.00-05-019.


� Edison’s projected energy savings are also less than recorded energy savings in PY 1998, while PG&E’s and SDG&E’s are only minimally larger.


�  Edison is however, limited to expending 80% of its proposed budget as discussed earlier.


� The AEAP is the proceeding in which the utilities present the results of their energy efficiency programs and seek recovery of shareholder incentives based upon those results.
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