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Decision DRAFT DECISION OF ALJ RYERSON  (Mailed 4/24/2001)

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

In the Matter of the Application of ISLAND NAVIGATION COMPANY, INC., a California corporation doing business as CATALINA ISLAND WATER TRANSPORTATION CO., (VCC-43) to amend its certificate of public convenience and necessity and to extend its operating authority to include the transportation of persons and baggage by vessel between Dana Point and Long Beach, California, on the one hand, and all points and places on Santa Catalina Island, on the other hand.


Application 96-04-013

(Filed April 9, 1996)

OPINION

Summary

This decision addresses the petition of Island Navigation Company, Inc. (Island Navigation) for a two-year extension of the time to exercise operating authority it received in Decision (D.) 97-11-027.  Granting the petition would defeat the purpose of placing reasonable time limits on the exercise of that authority, which we granted on the basis of the public convenience and necessity existing at the time we issued our decision.  Extending the period provided in that decision for Island Navigation to exercise its operating authority for the period requested would disregard the possibility that circumstances have changed significantly since that time.  We conclude that a total period of four years for exercising such authority would be unreasonable, and we deny the petition.

Background

On November 2, 1999 in a letter to the Commission’s Executive Director, Island Navigation asked for a two-year extension of the period in which to commence the vessel services authorized by D.97-11-027.
  In support of its request Island Navigation asserted that it had not been able to commence operations within the two-year period fixed by that decision for various reasons:  first, it could not obtain parking spaces from the City of Long Beach at its Long Beach docking facilities; second, it could not obtain parking spaces at Dana Point; and third, it could not make the commitment to have a ship constructed until it had perfected its local docking arrangements at these locations.  The additional two‑year extension sought by Island Navigation in its letter would extend the date for exercising its operating rights until November 5, 2001.

The Executive Director granted the extension on November 5, 1999, and by letter mailed the next day Island Navigation informed all parties that the extension had been granted.  On December 2, 1999, Catalina Channel Express, Inc. (Channel Express) wrote to the Executive Director to inform him that it had not been served with the original request, as required by Rule 48(b) of our Rules of Practice and Procedure (Rules), and to object to the extension that he had granted.  On December 6, 1999, Island Navigation responded by letter conceding that Rule 48 required such service and admitting that it had inadvertently failed to serve other parties.  The date for exercising the authority originally granted had by then passed, and Island Navigation left it to the Commission to determine the proper remedy for the problem.

On December 14, 1999, the Executive Director informed Island Navigation by letter that, based upon these circumstances, the extension granted in his November , 1999, letter was rescinded.  His letter directed Island Navigation within thirty days to file and serve a formal petition to modify D.97-11-027, and to include a request for interim relief.  Island Navigation filed the petition on January 13, 2000, citing the same reasons as those contained in its original letter request.
  Channel Express filed a response opposing the extension.

Discussion

When the Commission grants operating authority to a vessel (or any other) common carrier, it includes a standard condition that the authority must be exercised, and service commenced, within a specified time.  Operating authority is granted in recognition of public convenience and necessity, which depends upon the circumstances prevailing at the time of the order.  These circumstances change over time, and it does not serve the public interest to allow a lengthy period for the carrier to commence service.  If we find that public convenience and necessity permit or require a service, it is implied that the service should be instituted presently.  We also disfavor the creation of a franchise that could be wielded by the holder as a tool to thwart aspiring competitors from commencing operation of a needed service.

Ordering Paragraph 2 of D.97-11-027 afforded Island Navigation and two other carriers a period of two years in which to commence their services. At the time it issued the order the Commission was fully informed about the problems each of the carriers was experiencing in making docking and parking arrangements in Long Beach and Dana Point, and fully cognizant of the lead times and uncertainties of purchasing vessels.  These facts were developed on the record through our formal hearing procedure.  That the Commission recognized these difficulties is reflected in the two-year period allowed by its order for the carries to exercise their operating authority, an extraordinarily lengthy period for a transportation franchise.

The problems presented by Island Navigation’s incomplete licensing, permitting, and leasing arrangements are best handled by treating such items as contractual contingencies.  We cannot extend operating authority indefinitely to enable a carrier to perfect its business arrangements.  At some point the circumstances giving rise to public convenience and necessity are presumed to have changed.  That point has now been reached.  If Island Navigation desires to secure operating authority when it has the foreseeable ability to perform, it may file a new application.

The petition is denied.

The draft decision of Administrative Law Judge Ryerson in this matter was mailed to the parties in accordance with Pub. Util. Code § 311(g)(1) and Rule 77.7 of the Rules of Practice and Procedure.  Comments were filed on ___________, and reply comments were filed on ______________.

Finding of Fact

An extension of the time for Island Navigation to exercise the operating authority granted in D.97-11-027 beyond the two years allowed by Ordering Paragraph 2 would be unreasonable in relation to the facts and circumstances reflected in the record.

Conclusion of Law

Island Navigation’s petition for modification of D.97-11-027 is denied.

ORDER

IT IS ORDERED that:

1. The petition of Island Navigation Company, Inc., for modification of Decision 97-11-027 is denied.

2. This proceeding is closed.

This order is effective today.

Dated 




, at San Francisco, California.

�  The authority granted to Island Navigation by that decision was for the operation of vessel common carrier services between mainland California points, on the one hand, and Santa Catalina Island, on the other hand.


�  The petition made no specific request for interim relief.
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