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PUBLIC UTILITIES COMMISSION

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3298

June 29, 2001

TO:  PARTIES OF RECORD IN APPLICATION 01-02-026

This is the proposed decision of Administrative Law Judge (ALJ) Rosenthal, previously designated as the principal hearing officer in this proceeding.  It will be on the Commission’s agenda at the next regular meeting, which is scheduled for August 2, 2001.  This matter was categorized as ratesetting and is subject to Pub. Util. Code § 1701.3(c).  Pursuant to Resolution ALJ-180 a Ratesetting Deliberative Meeting to consider this matter may be held upon the request of any Commissioner.  If that occurs, the Commission will prepare and mail an agenda for the Ratesetting Deliberative Meeting 10 days before hand, and will advise the parties of this fact, and of the related ex parte communications prohibition period.

The Commission may act at the regular meeting on August 2, 2001, or it may postpone action until later.  If action is postponed, the Commission will announce whether and when there will be a further prohibition on communications.

When the Commission acts on the proposed decision, it may adopt all or part of it as written, amend or modify it, or set it aside and prepare its own decision.  Only when the Commission acts does the decision become binding on the parties.

Parties to the proceeding may file comments on the proposed decision as provided in Article 19, attached, of the Commission’s “Rules of Practice and Procedure.”  Pursuant to Rule 77.3 opening comments shall not exceed 15 pages.  Finally, comments must be served separately on the ALJ and the assigned Commissioner, and for that purpose I suggest hand delivery, overnight mail, or other expeditious method of service.

/s/ LYNN T. CAREW

Lynn T. Carew, Chief

Administrative Law Judge
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Decision PROPOSED DECISION OF ALJ ROSENTHAL  (Mailed 6/29/2001)

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

In the Matter of the Application of Catalina Red & White Cruises, Inc., a California corporation for a certificate of public convenience and necessity to operate as a vessel common carrier between Long Beach and Los Angeles (San Pedro), California on the one hand and all points and places on Santa Catalina Island on the other hand, and between all points and places at and within three miles of Santa Catalina Island; request for interim operating authority.


Application 01-02-026

(Filed February 16, 2001)

Wesley Skow and Patricia Guerrero, Attorneys at Law,
       for Catalina Red & White Cruises, Inc., applicant.

Pamela Albers, Attorney at Law, for City of Avalon,
      intervenor.

William H. Carder and Phillip C. Monrad, Attorneys at Law,
       and Peter B. Olney and Stefan Mueller-Dombois, 
       for protestant.

OPINION GRANTING INTERIM CERTIFICATE

Summary

An interim certificate of public convenience and necessity (CPCN) is granted to Catalina Classic Cruises, Inc. (Applicant) to operate scheduled service between the City of Avalon and the Cities of Long Beach and San Pedro.

Background and Procedural History

On February 16, 2001, Catalina Red & White Cruises, Inc. filed for a CPCN to operate scheduled and non-scheduled service from the Cities of Long Beach and San Pedro to Catalina Island.  By an amendment, Applicant’s name was changed to Catalina Classic Cruises, Inc.  The application appeared on the Commission’s Calendar on March 5, 2001.  Applicant asked for interim authority for only nonscheduled service should the application require hearing.  Service would be provided by the Catalina King, a vessel acquired by Applicant from holders of the title to the boat as security for unpaid loans.  Since filing the application Applicant subsequently acquired the Catalina Countess, a similar size boat. (Tr. 53.)  The former holder of the authority now sought by Applicant operated both vessels. (Tr. 192-193.)  The Catalina King is now in service operating under charter to another carrier and carrying people to camps on Santa Catalina Island. (Tr. 22.)  The Catalina Countess is presently in dry-dock. (Tr. 53, 54.)

Protest to the application was filed by Inlandboatmen’s Union of the Pacific, Marine Division, International Longshore and Warehouse Union, AFL-CIO (Protestant) on April 3, 2001.  A prehearing conference was held on May 8, 2001, followed by a Scoping Memo of the Assigned Commissioner, dated May 30, 2001.  That Scoping Memo denied, without prejudice, the request for interim authority for nonscheduled service, since Applicant was already fulfilling that need by chartering the Catalina King and crew to another carrier.  Evidentiary hearings were set for July 11-13 and July 16, 2001.

In an amendment to its application dated June 4, 2001, Applicant alleged “…an immediate and urgent need for scheduled services to Avalon.”.  (Amended App. Pg. 3, emphasis added.)  Applicant withdrew its request for interim authority to provide nonscheduled service.  (Id.)

On June 5, 2001, Administrative Law Judge (ALJ) Sheldon Rosenthal held a conference call with attorneys for Applicant and Protestant during which it was agreed that evidentiary hearings would be held on June 14-15, 2001.  The sole subject of the hearings would be interim authority for scheduled service between Avalon on the one hand and San Pedro and Long Beach on the other hand.

Attorneys for Applicant, Protestant, and the City of Avalon (City) appeared at the evidentiary hearings on June 14 and 15, 2001.  The ALJ granted City’s motion to intervene.

During the hearings, Applicant and City urged immediate action on interim relief.  The ALJ alerted the parties to Pub. Util. Code § 311(d), which provides, in part:

“The proposed decision of the assigned commissioner or the administrative law judge shall be filed with the commission and served upon all parties to the action or proceeding without undue delay, not later than 90 days after the matter has been submitted for decision.  The commission shall issue its decision not sooner than 30 days following filing and service of the proposed decision by the assigned commissioner or the administrative law judge, except that the 30-day period may be reduced or waived by the commission in an unforeseen emergency situation or upon stipulation of all parties to the proceeding or a s otherwise provided by law.”

Protestant did not stipulate to a shortening of time. (Tr. 173.)  Thus, to shorten the statutory 30-day waiting period there must be a finding of an “unforeseen emergency situation.”  The ALJ specifically asked that this issue be addressed in the briefs.

At the close of the hearings, the parties agreed to brief the request for interim relief.  They further agreed to expedite the normal briefing time.  Concurrent briefs were to be filed and hand-delivered to the ALJ by 9:00 a.m. on June 25, 2001.

Factual Matters

There is no dispute over the need for the scheduled service that Applicant proposes to provide.  (Tr. 3; Protestant Brief, pg. 20.)  This is service by a vessel capable of handling over 700 passengers for a two-hour ride to Avalon.  Avalon is presently served by more expensive carriers operating smaller, faster boats. (Tr. 159.)  Applicant proposes a round-trip fare of $28.50, with seniors (over 55) having a fare of $26 and children a fare of $23. (Tr. 58, 61.)  This contrasts to a fare of $41 for the fast boats.  (Tr. 62.)  Witnesses for City testified to the need for the additional service, indicating that loss of revenue from tourists adversely affects merchants and the taxes collected by City.  (Tr. 154-155; Tr. 177-178; Exh. 8.)  City urges the immediate grant of interim authority.  Exhibit 7 shows that there are time slots available at the Port of Avalon that would accommodate Applicant’s boats.  City says that it is holding spaces available for Applicant should interim scheduled service be authorized. (Tr. 179.)

Applicant proposes to use the Catalina Countess for scheduled service four days per week.  (Tr. 57.)  That boat will require at least 21 days to be ready for service. (Tr. 57.)  In the meantime, Applicant could perform a part of the interim scheduled service with the Catalina King when it is not in use for charter operations to camps on the island.  Its witness stated that no camp runs are made on Fridays, seldom on Saturdays, and there are times available on Sundays.  (Tr. 119-120.)  The witness was not certain that Applicant’s contract permitted it to operate as a chartered boat one way and a scheduled carrier in the other direction.  (Tr. 120.)  There was no testimony about mixing charter and scheduled passengers.  Similarly, there was no testimony as to what the precise schedules would be, assuming interim authority were granted.

Applicant’s witness testified to the qualifications of the employees who would be handling the service.  All had extensive experience and proper Coast Guard licenses. (Exhs. 1, 2, 3.)  None were experienced with bringing large passenger boats to Avalon, but there was nothing brought out in the hearing that would make such operations beyond the capabilities of these employees.  There was no indication that there had been any accident involving the operations of Catalina King since it began operations under charter to another carrier in April of this year.

Protestant takes issue with Applicant as the party to provide the needed service. (Tr. 3.)  Protestant’s witnesses testified to several instances where former members of the crew on the vessels Protestant proposes to use made application for employment and were not given interviews, or even acknowledgement that their applications had been filed.  (Tr. 199-207; Exh. 10.)  In one instance an application was sent registered mail and returned marked “Refused”. (Exh. 12.)  In rebuttal, Applicant’s witness testified that the envelope was sent to an address where there are no employees of Applicant (Tr. 293.), though he admitted it was the address given as the principal place of business in the application filed with the Commission.  (Tr. 306.)  There seems to be little doubt that former employees who worked on these boats are not favored by Applicant.  At the hearing, Applicant agreed to receive applications from, and provide interviews to, members of Protestant.  (Tr. 116.)

Witnesses for Applicant and Protestant testified to the difficulty of operations at Avalon.  Wind, surge, and a plethora of small craft, and even swimmers, provide constant hazards.  (Tr. 31, 105, 269, 272.)  Witness Cheney, a former captain of the Catalina King, presented a list of what she deemed to be safety problems or improper seamanship on a ride she took on April 23, 2001. (Exh. 13.)  This was a trip bringing children to camps, not the service sought in the present interim application.  The information was relevant to Applicant’s safety practices.  These included the presence of unsupervised children in the wheelhouse while the boat was at sea and during docking, inadequate number of crew at the ramps to prevent passengers from falling overboard, and multiple deckhands working the snack bar rather than attending to other matters.  Applicant’s witness admitted that children were permitted in the wheelhouse.  He agreed that this was improper and stated that he had issued an order that this conduct cease immediately. (Tr. 65.)  He also said that there is now an agreement between the camps and Applicant that camp counselors would attend the camp ramps and two crewmembers would attend the boat ramps. (Tr. 66, 289.)

The items mentioned in Exh. 13 constitute problems that required attention.  Some have already been addressed.  Since this interim decision is limited to scheduled service to Avalon, we do not rule on the conduct of the camp service now being performed under a charter.  However, we agree that there should be no unauthorized passengers in the wheelhouse while the ship is under way.  We further agree that there should be at least two members of the crew at the doorway separating the ship from the boarding ramp to assist passengers.

Legal Issues

The Applicant and City urge an immediate grant of the interim authority to serve Avalon.  They stress that the summer season is the busiest tourist time, and consequently the time that low-cost, scheduled service to Avalon is most important.  As mentioned earlier, Protestant does not object to low-cost scheduled service.  Therefore, we shall grant an interim CPCN to Applicant for scheduled service.  This in no way decides the matters of safety and competence raised by Protestant.  Neither does it preclude evidence on these subjects at the evidentiary hearing on the application in chief.

Protestant argues that the Commission should recognize and protect the rights of employees of the former owner who have been adversely affected by the demise of the former owner, citing Richmond and San Rafael Ferry, 52 CPUC 420 (1953).  That case, and subsequent decisions referring to it, all involve transfers, consolidations, mergers, or abandonment.  None of those situations is present here.  The former certificate holder and owner of the ships in question ceased operations in September, 2000. (Tr. 144.)  Applicant is not asking for transfer of the operating authority held by the former owner.  It did not purchase the ships from the former owner.  Other than in a merger, the Commission has never required employment of existing employees by the acquiring corporation.  (PSA, 75 CPUC 1 (1973)).  Here we have no merger and no existing employees.  Whether our authority to condition a certificate extends to the present case is not something we wish to decide on the basis of a shortened briefing schedule and an interim opinion.  We shall reserve this issue for the final decision in this proceeding.

Applicant and City contend that the lack of low-cost service is causing great economic harm to City and its merchants.  This, they argue, brings about an unforeseen emergency condition, thereby justifying the shortening of the otherwise required 30-day comment period in Pub. Util. Code § 311(d).  When the application was filed in February, 2001, there was no low-fare scheduled service to Avalon.  Applicant did not request that it be granted interim scheduled service to fill this void, only interim nonscheduled service to the camps.  When the protest was filed on April 3, 2001, alerting both Applicant and City that an evidentiary hearing might reasonably be expected, there was no move to hasten our proceedings.  Neither Applicant nor City demonstrated any sense of urgency to the Commission until June 4, 2001.  Both Applicant and City knew that Applicant had the only boats capable of offering high-volume, low-cost service. (Tr. 180.)  Indeed, it was not until May 15, 2001, more than a month after the protest was filed, that Avalon’s city council asked Applicant to seek interim authority (Tr. 184, 298.), and another three weeks before Applicant responded to this “emergency” by submitting the June 4, 2001 filing.

Under these circumstances, lack of large, low-cost vessel service was anything but unforeseeable, and the slow pace adopted by Applicant and City make it difficult to find an emergency.  The Commission must follow the 30-day procedure set forth in Pub. Util. Code § 311(d).

Applicant refers us to Rule 77.7(f)(9) as an alternate means of shortening the 30-day provision of Pub. Util. Code § 311(d).  This does not provide the help Applicant desires.  The first sentence of Rule 77.7 provides:

“This rule implements provisions of Public Utilities Code Section 311(g), as effective January 1, 1999, for public review and comment by parties on Commission decisions and alternates.” (Emphasis added.)

The statute to which the ALJ directed the parties’ attention was Pub. Util. Code § 311(d), which covers matters that have gone to hearing and are ready for a proposed decision of the Assigned Commissioner or ALJ, as is the instant proposed decision.  Section 311(g), and Rule 77.7(f)(9) that implements it, apply to Commission decisions and alternates issued in matters that have not proceeded to hearing, and are thus inapplicable here.

Comments on Proposed Decision

The proposed decision of the ALJ in this matter was mailed to the parties in accordance with Section 311(d) of the Public Utilities Code and Rule 77.1 of the Rules of Practice and Procedure.  Comments were filed on ___________ and reply comments were filed on ________________.

Findings of Fact

1. There is no boat currently providing low-cost, high-volume scheduled service to Avalon.

2. The summer period is the time of greatest tourist demand for service to Avalon.

3. The economy and tax revenue of Avalon are lower than expected, partially as a result of no scheduled service to Santa Catalina Island.

4. Applicant presently owns and operates the Catalina King, a vessel formerly used in the Santa Catalina Island service.

5. The Catalina King is presently under charter to transport people to camps on Santa Catalina Island.

6. Applicant proposes to offer scheduled service to Avalon from San Pedro and Long Beach with the Catalina King at such time as it is not using the vessel for charter service.

7. Applicant proposes to place a second vessel of similar size, the Catalina Countess, in service within 21 days of securing authority to provide interim scheduled service to Avalon.

8. Avalon has reserved berthing facilities for the large boats that Applicant proposes to use for the service to Avalon.

9. Applicant has resisted applications for employment from former crewmembers of the Catalina King and Countess.

10. Protestant described several safety defects and incorrect procedures observed on the Catalina King while operating with the new crew.

11. Applicant has corrected the problem of allowing unauthorized passengers in the wheelhouse while under way and having insufficient personnel at the boarding ramp.

12. Applicant has agreed to accept job applications and interview members of Protestant for employment.

13. There is no record of any accident caused by inefficient or improper crew actions since charter service began without members of Protestant serving on the Catalina King.

Conclusions of Law

1. Applicant has demonstrated competence to handle scheduled service to Avalon on an interim basis.   This does not prejudge or preclude issues of safety and competence being raised in the evidentiary hearings pertaining to a permanent certificate for scheduled and nonscheduled service.

2. Public convenience and necessity warrant the granting of interim scheduled service to Avalon by Applicant.

3. Whether the Commission has the authority to order Applicant to hire former members of the crews who worked the ships to Avalon will be deferred until a final decision in this proceeding.

4. There is no unforeseen emergency situation that would justify waiving or shortening the 30-day waiting period mandated in Pub. Util. Code. § 311(d).

INTERIM ORDER

IT IS ORDERED that:

1. Applicant's request for an interim certificate of public convenience and necessity to provide scheduled vessel service to Avalon from San Pedro and Long Beach is granted.

2. Applicant's expressed willingness to receive applications and interview members of Protestant for employment may be tested at future evidentiary hearings.

3. Applicant shall not allow unauthorized passengers in the wheelhouse of its vessels.

4. Applicant shall have at least two crewmembers at the doorway of its vessels and the boarding ramp to ensure safety of passengers.

5. Because of the economic injury demonstrated by the City of Avalon, this order will be made effective today.

6. Evidentiary hearings concerning permanent authority for scheduled and nonscheduled service will be held commencing July 11, 2001, in San Francisco unless otherwise ordered by the assigned commissioner or the ALJ.

This order is effective today.

Dated 




, at San Francisco, California.
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