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OPINION

1. Summary

This application seeks retroactive approval under Sections 852 and 854 of the Public Utilities Code of a transfer of control of CRL Network Services, Inc. (CRL), a non-dominant telecommunications carrier, to AppliedTheory Corporation (ATC), a Delaware corporation with headquarters in New York.  While the application is unopposed, the parties were required to show cause why sanctions should not apply for their failure to seek approval in advance, as required by Sections 852 and 854 of the Code.  After review of the applicants’ filings, and based on the record as a whole, we grant the application.

2. Nature of Application

By application dated April 4, 2000, applicants seek approval of ATC’s acquisition of control of CRL through a $42 million stock purchase.  Applicants state that the transfer of control occurred on January 5, 2000.  

ATC provides Internet technology products and services to mid-sized businesses and entities, including web site design, web hosting and Internet connectivity services.  An exhibit attached to the application shows that ATC has $77 million in assets and $38 million in 1999 gross revenues.  Its loss from operations in 1999 is listed as $15.3 million.

CRL is a California corporation that operates as a non-dominant interexchange carrier providing interstate and intrastate services.  It also has facilities-based competitive local carrier authority, but that authority has not been exercised.  Competitive local carrier authority was granted in Decision (D.) 98-03-066, 1998 Cal. PUC LEXIS 181, and interexchange authority was granted in D.98‑05‑071, 1998 Cal. PUC LEXIS 388.  Financial statements attached to the application show that CRL in 1999 had assets totaling $3.9 million.  The company showed a net loss of $2.5 million in 1999.

The application states that ATC acquired control of CRL by purchasing 100% of CRL’s stock.  According to applicants, CRL continues to operate as it has in the past, with no changes in rates, terms or conditions of service.  Applicants state that the infusion of capital provided to CRL by ATC has permitted CRL to operate more efficiently.

3. Order to Show Cause

Section 854(a) of the Code states in pertinent part:

No person or corporation, whether or not organized under the laws of this state, shall merge, acquire, or control either directly or indirectly any public utility organized and doing business in this state without first securing authorization to do so from the commission.  The commission may establish by order or rule the definitions of what constitute merger, acquisition, or control activities which are subject to this section.  Any merger, acquisition, or control without that prior authorization shall be void and of no effect.  No public utility organized and doing business under the laws of this state, and no subsidiary or affiliate of, or corporation holding a controlling interest in a public utility, shall aid or abet any violation of this section.  (Emphasis added.)

Similarly, Section 852 renders void any purported transfer of capital stock of a public utility corporation without prior approval of the Commission.  

The purpose of these sections “is to enable the Commission, before any transfer of public utility property is consummated, to review the situation and to take such action, as a condition to the transfer, as the public interest may require.”  (San Jose Water Co. (1916) 10 CRC 56; see also, In re E. B. Hicks Water Company (1990) 37 CPUC2d 13.)

In a ruling dated April 24, 2000, the administrative law judge directed applicants to show cause why the application should not be denied.  The ruling stated:

“Applicants here offer no explanation for their failure to seek prior Commission approval of the purported transfer of control of a California telecommunications utility.  Under Section 854, the transfer is void.  Moreover, both the utility and ATC are subject to penalties of up to $20,000 each for failure to comply with the Public Utilities Code.  (See Pub. Util. Code §§ 2107, 2111.)  Neither company is a stranger to the telecommunications industry, and each knew or should have known that prior approval of a transfer of control of a California utility is required.”

The ruling directed applicants within 30 days to file a brief, with supporting affidavits as necessary, showing (1) why the purported transfer of control should not be declared void and of no effect, (2) why the operating authorities of the telecommunications carrier should not be revoked pending application for new authority, and (3) why penalties should not be imposed on the applicants pursuant to Pub. Util. Code §§ 2107 and 2111.

4. Applicants’ Response to Show Cause Order

In a response dated May 18, 2000, applicants sought to clarify that the application in fact was being brought pursuant to Sections 852 and 854 of the Code.

Through affidavits of officers of both corporations, applicants state that the Internet services market is highly competitive, and it was necessary for ATC to act quickly in acquiring CRL because time was of the essence in the transaction.  Applicants state that their request for approval of the transaction was filed within 60 days of the transaction, on March 2, 2000, but the filing was returned because it did not contain a required verification.  The corrected filing was made on April 4, 2000.

The officers’ affidavits state that ATC will realize significant financial and competitive benefits through its acquisition of CRL which will directly benefit the public in the form of increased reliability, expedited rollout of new services, and improved customer service.  In particular, they state, the transaction enhances ATC’s operational flexibility and efficiency, and gives it the opportunity to strengthen its competitive position.  

Applicants note that this Commission has granted approval to transfers nunc pro tunc, i.e., with the same effect as if done earlier, where our examination of the transfer revealed no prejudice to ratepayers.  (See HTC Communications, LLC, for Approval Nunc Pro Tunc to Transfer Control to Pointe Communications, D.00-04-014, 2000 Cal. PUC LEXIS 192; Winstar Communications (1995) 59 CPUC2d 635.)

5. Discussion

A purported transfer of control or transfer of stock of a California public utility without prior authorization from the Commission is void under Sections 852 and 854 of the Code.  However, under Section 853, when the public interest so requires, the Commission has discretion to exempt a transfer that would otherwise be void under Sections 852 and 854.  (See Application of Bianca Gambi (1981) 7 CPUC2d 52, 56.)  

Similarly, the Commission in exercising its judicial function has inherent power to approve, retroactively, a transfer of public utility control to reflect actual facts, provided such approval is found to serve the public interest.  (See, generally, 16 Cal. Jur. 3d (Rev) § 214; see also Pub. Util. Code § 701 (Commission may do all things designated or not which are necessary and convenient in the exercise of its power and jurisdiction).)

As applicants note, we have granted nunc pro tunc approval to transfers of control in situations where we found that such approval was in the public interest.  (HTC Communications, Decision (D.) 00-04-014, 2000 Cal. PUC LEXIS 192; Winstar Communications (1995) 59 CPUC2d 635.)

The transfer here promises improved service for California consumers.  Applicants have not sought a transfer of CRL’s certificates of public convenience and necessity, nor have they sought a change in the rates, terms and conditions under which CRL service is offered to consumers.  Applicants moved promptly to seek approval of the transaction.  Exhibits attached to the application show that ATC has the financial, managerial and technical ability to direct CRL’s telecommunications services in California.  We conclude that after-the-fact approval under Sections 852 and 854 is appropriate, based on the record before us.

In Resolution ALJ 176-3037, dated April 17, 2000, the Commission preliminarily categorized this proceeding as ratesetting, and preliminarily determined that hearings were not necessary.  Based on the record, we conclude that a public hearing is not necessary, nor is it necessary to alter the preliminary determinations in Resolution ALJ 176-3037.

This is an uncontested matter in which the decision grants the relief requested.  Accordingly, pursuant to Pub. Util. Code Section 311(g)(2), the otherwise applicable 30-day period for public review and comment is being waived.

Findings of Fact

1. Notice of this application appeared in the Commission’s Daily Calendar of April 17, 2000.

2. The parties seek after-the-fact approval pursuant to Pub. Util. Code § 852 and § 854 of a stock purchase transaction by which ATC would acquire control of CRL, a non-dominant telecommunications carrier.

3. CRL is authorized to provide intrastate telecommunications services, including local and interexchange services.

4. ATC provides Internet technology products and services to mid-sized businesses and entities.

5. There will be no change in current services or rates provided by CRL as a result of the transfer of control.

6. The parties seek retroactive approval of the merger transactions.

Conclusions of Law

1. The proposed transfer of control is not adverse to the public interest.

2. This proceeding is designated a ratesetting proceeding; no protests have been received; no hearing is necessary.

3. This Commission has discretion to exempt a transfer that would otherwise be void under Sections 852 and 854.

4. The Commission has inherent power to approve, retroactively, a transfer of public utility control to reflect actual facts, provided such approval is found to serve the public interest.

5. The application should be approved, with approval retroactive to the date of consummation of the transfer, or January 5, 2000.

ORDER

IT IS ORDERED that:

1. CRL Network Services, Inc. (CRL) and AppliedTheory Corporation (ATC) are authorized pursuant to Sections 852 and 854 of the Public Utilities Code to enter into the transaction, as more fully described in the application and its exhibits, by which ATC will acquire control of CRL.

2. CRL and ATC shall notify the Director of the Commission’s Telecommunications Division in writing of the transfer of authority, as authorized herein, within 10 days of the date of this order.  A true copy of the instruments of transfer shall be attached to the notification.

3. CRL and ATC shall file new tariffs incorporating any changes in name, rates, services and management authorized in the transfer transaction.

4. CRL and ATC shall make all books and records available for review and inspection upon Commission staff request.

5. The authority granted herein is made effective nunc pro tunc to the date of January 5, 2000.

6. Application 00-04-015 is closed.

This order is effective today.

Dated 




, at San Francisco, California.

71302
- 1 -
- 8 -

