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OPINION

1. Summary

Seven competitive local exchange carriers (CLECs) have filed a Petition for Modification of Decision (D.) 98-12-069, in which the Commission chartered the testing of the Operation Support Systems (OSS) of Pacific Bell (Pacific) prior to Pacific’s entry into the long distance market as a result of the anticipated emergence of robust competition in the local exchange market.  In essence, the Petition for Modification seeks additional access and control of the testing process and contemplates an extension of time for completion of the OSS tests.  While the petition raises numerous concerns of these seven carriers, it is filed belatedly on the eve of the competition of the testing process and seeks substantial revisions in a process carefully crafted by all parties to these proceedings under the direction of the Commission and its consultants.  For the reasons set forth below, the Petition for Modification is denied.   

2. Summary of Request

The petition was filed on July 26, 2000, by AT&T Communications, Inc.; Covad Communications Co.; Electric Lightwave, Inc.; ICG Access Services, Inc.; Nextlink California, Inc.; Sprint Communications, Inc.; and WorldCom, Inc.  (Collectively, the Joint Petitioners.)  The Joint Petitioners seek to extend the time for testing and substitute a concept of “openness” for the concept of “independence and blindness” that has governed the third-party testing of OSS.  The Joint Petitioners explain:

“In the context of third-party testing, openness can be defined broadly as enabling all interested parties to examine and comment upon, on a real-time basis, the assumptions, methodology, practices, and observations of the test administrator and test generator.  The relatively high-level and generalized nature of the [Master Test Plan]’s definition of test processes and the test administrator’s bias against communications with CLECs has resulted in a California OSS test that cannot fairly and accurately document whether Pacific is providing CLECs with a meaningful opportunity to compete in the marketplace.”  (Joint Petition, at 2.)

The Joint Petitioners ask that D.98-12-069 be modified to provide the following forms of relief:

1.  Additional access to test results and data on a real-time basis, prior to the issuance of the final test report;

2.  Adoption of a document that the CLECs describe as a “Blueprint for Openness”; 

3.  Expanded testing of DS1 loops; and

4.  Issuance of a timetable and plan for Pacific to demonstrate compliance with the UNE Remand Order recently issued by the Federal Communications Commission (FCC).

The Joint Petitioners assert that their inability to obtain real-time information about testing methodologies and observations inhibits their ability to ensure that the test processes are thorough and relevant to the CLECs’ experience.  They state that their expertise can ensure that the procedures for testing are sufficiently detailed to capture potential variations in outcome that could affect the quality of service that will be offered by Pacific to CLECs.

Pacific’s response to the petition was filed on August 25, 2000.  By Administrative Law Judge ruling, the Joint Petitioners were granted the right to reply to Pacific’s response, and they did so on September 11, 2000.   

3. Background and Purpose of OSS Test

In order to obtain approval to provide in-region long-distance service, Pacific must demonstrate that it provides non-discriminatory access to CLECs pursuant to a 14-point checklist enumerated in Section 271(c)(2)(C) of the Telecommunications Act of 1996.  The FCC has stated that the most probative evidence of non-discriminatory access is actual performance data, including third-party testing.

In D.98-12-069, the Commission authorized Pacific to conduct third-party testing and directed the utility to file an OSS Master Test Plan (MTP) by January 11, 1999.  Meanwhile, the Commission's Telecommunications Division retained Telcordia Technologies as a technical adviser in evaluating Pacific’s MTP.  On April 23, 1999, an Assigned Commissioner’s Ruling directed Pacific and the CLECs to comment on several issues related to OSS testing and to Telcordia’s reports on the MTP.  In response, Pacific and interested CLECs asked the Assigned Commissioner to convene a collaborative workshop on the MTP.  

The workshop was conducted between June 7 and June 15, 1999, and all aspects of the MTP were reviewed and discussed with the CLECs.  With the guidance of Telcordia and Commission staff, Pacific and the CLECs revised the MTP to include order and product types associated with various modes of CLEC entry, including Resale, local number portability (LNP), Loop with Port, Basic and Assured Loops, xDSL Loops, DS1 Capable Loops, and stand-alone directory listings.  The functional areas of pre-ordering, order provisioning, billing, and maintenance and repair were included in the MTP.  Testing would include both residence and business orders encompassing new, conversion “as specified,” partial configurations, disconnects, cancellations, supplementals, and suspend and restore order types.  From an ordering perspective, the testing was designed by the parties to generate acknowledgements, error rejections, firm order commitments, and service order completions.  In addition, testing was to include a variety of feature combinations, directory listings, 900/976 blocking and toll restrictions. 

During the workshop, Pacific and the CLECs jointly designed the MTP around two types of testing:  end-to-end functionality testing and capacity testing.  The parties also decided that the Commission would be the test owner and project manager, assisted by Telcordia.  To assure blindness (i.e., no party would have advance knowledge of tests) and independence, Pacific and the CLECs agreed that the MTP would provide two additional expert roles:  Test Generator and Test Administrator/Manager.  The Test Administrator would oversee test execution and assess the processes and test results.  The Test Generator would develop interfaces and install connectivity using the same set of requirements and documents available to the CLECs in pre-order/ordering system interfaces.  The Test Generator also would be responsible for the creation and input of test orders and pre-ordering queries.

Pacific and the CLECs also agreed on the establishment of a Technical Advisory Board (TAB) comprised of representatives from Pacific, interested CLECs, the Commission, and third parties.  The Test Administrator has convened TAB meetings twice monthly, and at times weekly, to keep TAB members apprised of test information and to obtain feedback.  In all, there have been 24 TAB meetings.  In addition, the Test Administrator convened twice monthly meetings with CLEC TAB members only to discuss CLEC-specific issues.  Pacific did not take part in the CLEC meetings.  

Following a Request for Proposal and a Bidders Conference to which all interested parties were invited, the Commission selected Cap Gemini, Ernst & Young, as the OSS Test Administrator and Technical Advisor.  GE Information Services (now GE Global Exchange Services or “GXS) was engaged to act as the Test Generator.    

The Assigned Commissioner’s Ruling of June 29, 1999, found that the MTP provided for “a collaborative approach among the CLECs, the Commission, Pacific and the Third Parties as appropriate.”  Comments on the MTP were submitted by Pacific and the CLECs on July 12, 1999, and on August 20, 1999, the MTP was approved.  Nearly all issues were closed by consensus prior to the August 20, 1999 ruling, and most open issues were resolved in the CLECs’ favor by the Commissioner’s ruling.  

4. Discussion

As this brief summary suggests, the CLECs have played a major role in formulating the OSS testing process.  Indeed, the Joint Petitioners concede that “Each element of the MTP was developed after active collaboration between members of the industry.”  (Petition, at 23.)  Moreover, the CLECs have been active participants in the testing.  For example:

· The CLECs provided the Electronic Bonding interface for maintenance testing.

· The CLECs have provided collocation facilities for all types of loop products (basic, assured, DSL, and DS1).

· The CLECs have provided Service Provider Identifiers (Spuds) for Local Number Portability.

· The CLECs have provided “friendlies” (end user customers for the test) and building locations, and have engaged in acceptance testing where applicable.

In response to a letter from CLECs six months ago voicing the same complaints raised now in the Joint Petition, the Director of the Commission’s Telecommunications Division on April 17, 2000, summarized various steps that the Commission has taken to include the CLECs in the testing process:

1. Extensive collaborative workshops were conducted whereby CLECs and Pacific were given the opportunity to participate in the development of the OSS testing plan.

2. CLECs subsequently provided comments on the Draft Master Test Plan.

3. CLECs have been openly and integrally involved in the development of the processes to be used during testing where CLEC facilities are utilized.  

4.  CLECs have an active voice in the Technical Advisory Board, which advises the test consultants on technical matters impacting the OSS test.

5. CLECs participate in twice monthly meetings with the staff and test consultants, and this schedule was changed to weekly meetings early in the year 2000.  

In the same letter, the Telecommunications Division Director agreed to make additional documentation available to the CLECs and explained the basis for the Commission’s position on these matters:

“The decision to provide the above information was based on criteria that was designed to balance the need to protect the integrity and blindness of the test with your desire for OSS testing information.  These criteria will be utilized by Commission staff to address any remaining or future requests by CLCs for OSS testing data.  These criteria are as follows:

“1.  Information requested should not negatively impact the integrity of the test.

“2.  Information requested should not negatively impact the blindness required in the test.”

“3.  Preparation of responses should not require substantial additional effort on behalf of the staff or consultants during OSS testing.

“The Commission’s principal goal here is to have the test conducted efficiently in an independent and unbiased manner, protecting the integrity and blindness required of the test.  [The Telecommunications Division] is concerned that sharing certain test information at this time may jeopardize this goal.  Additionally, it is most productive for the Test Administrator and Test Generator to focus their attention on technical matters associated with the testing to ensure that the test is conducted as designed in the Master Test Plan.  [The Telecommunications Division] does not want the Test Administrator and Test Generator to direct time and resources at this time to compile detailed information that we anticipate will be included in the OSS Test Report.”


Independence and blindness are important aspects of third-party testing of OSS.  In approving Southwestern Bell Telephone Company’s Section 271 application to provide in-region long distance service in Texas, the FCC stated that if it finds that OSS testing is not sufficiently independent and blind, the FCC may accord the testing minimal weight.  (Texas 271 Order, para. 98.)  

This Commission has sought to balance the need to protect the integrity and blindness of the OSS test with the CLECs’ desire for additional information.  The Commission has taken steps to ensure that CLECs are provided an opportunity to participate in the test and are provided adequate information concerning the test.  The Commission approved the creation of the TAB to ensure that CLECs remained involved in the test process and to ensure that issues were raised and addressed throughout the process and not just during the post-test comment cycle.  The CLECs have had an active voice in advising third-party test experts on technical matters through the CLEC-specific meetings held by the Test Administrator.  

With respect to the Joint Petitioners’ request for expanded testing of DS1 loops, we believe that the Commission will have sufficient evidence to determine whether Pacific can process DS1 loops on a nondiscriminatory basis.  Pacific has been processing commercial volumes of DS1 loops for business customers for more than two years.  Those commercial volumes together with the results from capacity and functionality testing should enable us to determine whether Pacific is providing nondiscriminatory access to DS1 loops.

With respect to the new elements identified in the FCC’s UNE Remand Order, the Commission already has created the appropriate vehicle for Pacific to demonstrate that it has complied with that order.  On August 9, 2000, the Commission issued a ruling directing Pacific to make a supplemental compliance filing to demonstrate how it has complied with those portions of the FCC order that became effective on May 17, 2000.  Pacific filed its showing on August 23, 2000.

Finally, as Pacific points out in its response, the Petition for Modification is procedurally defective.  Rule 47 of the Rules of Practice and Procedure requires, among other things, that:

“A petition for modification must concisely state the justification for the requested relief and must propose specific wording to carry out all requested modifications to the decision.  Any factual allegations must be supported with specific citations to the record in the proceeding or to matters that may be officially noticed (Rule 73).  Allegations of new or changed facts must be supported by an appropriate declaration or affidavit.”  

Petitioners have failed to provide citations to the record, and they make numerous allegations without support through declarations or affidavits.  There is no proposed wording of the changes sought in D.98-12-069.  Indeed, much of the petition challenges interlocutory rulings in these proceedings, rather than D.98-12-069.  The Commission generally will not entertain appeals of interlocutory rulings before the Commission has considered the entire merits of a proceeding because of the danger of piecemeal litigation.  (In re Regulatory Frameworks for Local Exchange Carriers (1994) 55 CPUC2d 672, 676.)  

Rule 47 also requires that a petition for modification be filed within one year of the effective date of the decision sought to be modified unless it can be shown that the petition could not have been filed earlier.  Petitioners here have failed to justify a filing that has taken place more than 18 months after issuance of D.98-12-069.

We conclude that the CLECs continue to have frequent opportunities to examine and comment on the test process in the TAB sessions and in their meetings with the Test Administrator.  The OSS testing is now nearing completion, and the CLECs and all other parties will have further opportunities to access supporting materials and documents, to comment and state objections after the final report is issued.  

The Joint Petitioners have failed to show persuasively why D.98-12-069 should be modified at this late date, and they have failed to make the case for abandoning the concept of independence and blindness that has guided the testing to date.  It follows that the Petition for Modification should be, and is, denied.

5. Comments on Draft Decision

The draft decision of the Administrative Law Judge in this matter was mailed to the parties in accordance with Pub. Util. Code § 311(g)(1) and Rule 77.7 of the Rules of Practice and Procedure.  Comments were received on ______________, and reply comments were received on _______________.

Findings of Fact

1. The Commission in D.98-12-069 charted the testing of the OSS of Pacific as one of the FCC conditions that must be met before Pacific’s entry into the long distance market.

2. Seven CLECs on July 26, 2000, filed this Petition to Modify D.98-12-069 to require additional access to test results and data on a real-time basis and to substitute the concept of openness instead of blindness in the test process.

3. The CLECs have played a major role in formulating the OSS Master Test Plan.

4. Technical representatives of the CLECs meet regularly with Commission staff and the Test Administrator to examine and comment on the test process.

5. Numerous changes have been made in the OSS testing to accommodate the concerns of the CLECs.

6. The OSS testing is nearing completion.

7. The Petition to Modify is procedurally defective in that it has been filed more than a year after issuance of D.98-12-069, it contains no declarations or affidavits to support its allegations, and it appears to challenge interlocutory rulings rather than the decision itself. 

Conclusion of Law

The Joint Petitioners have failed to justify modification of D.98-12-069.

O R D E R

IT IS ORDERED that the Joint Petition of AT&T Communications, Inc.; Covad Communications Co.; Electric Lightwave, Inc.; ICG Access Service, Inc.; Nextlink California, Inc.; Sprint Communications, Inc.; and WorldCom, Inc., for Modification of Decision 98-12-069 is denied.

This order is effective today.

Dated ___________________, at San Francisco, California.
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