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Decision DRAFT DECISION OF ALJ BUSHEY  (Mailed 3/29/2001)
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

City of Santa Cruz, a municipal corporation, body politic and corporate,



Complainant,


vs.

MHC Acquisition One, LLC (SWR 430), a regulated water and sewer corporation; MHC-DeAnza Financing Limited Partnership, a limited partnership; Starland Vistas, Inc., a corporation; and Manufactured Home Communities, Inc., a Maryland corporation,



Defendants.


Case 00-09-059

(Filed September 28, 2000)

O P I N I O N

Summary

In this decision, we dismiss the complaint for failure to state a claim upon which relief may be granted.

Introduction

This complaint seeks revocation of MHC Acquisition One’s (MHC) 
 Certificate of Public Convenience and Necessity (CPCN) on the basis that such a certificate interferes with the City of Santa Cruz’s (the City) municipal powers.  This legal theory and, to a large extent, this entire proceeding, shed little light on the actual dispute between these parties.  The history of litigation between these parties, and the ongoing litigation discussed below, reveal that the genesis of the dispute between the parties was the City’s rent control ordinance and its applicability to MHC.  The current manifestation of this dispute appears to be the terms and conditions on which the City will sell water and sewer services to MHC for resale by MHC to its mobile home park tenants.  The City goes even one step further and explicitly states that the only issue in this proceeding is whether this Commission or MHC may compel the City to allow resale of its water and sewer services.  

As set out below, however, the “counts” of the complaint do not clearly articulate these issues.  Nevertheless, for completeness, we will methodically resolve each “count” as stated by the City.  We will then address what appears to be the real issue -- the City’s authority. 

Procedural Background

The City offered three counts that it contended justified the Commission revoking the CPCN issued to MHC Acquisition One (MHC) in Decision (D.) 98‑12-077:

Count One:  Interference with or Obstruction of Conduct of Municipal Affairs

The City stated that it has complete authority to set the rates, terms, and conditions under which its residents receive water service, and that this authority extends to all its residents whether served directly by the City or through submetered systems.  Consequently, the City argued that the contract between MHC and the City, as well as the City’s municipal code, require MHC to resell the City’s water at a rate no higher than that charged by the City.  The City also stated that MHC had applied for authority from the City to resell City water, and that such application had been denied by the City.  The City, thus, concluded that for MHC to sell water at Commission-approved rates, which are higher than the City’s rates, would obstruct the City’s right to operate its municipal water system in the public interest. 

Count Two:  Interference with or Obstruction of Enforcement of Municipal Police Powers

The City stated that it is a municipal corporation and, as such, is privileged to make and enforce within its limits all ordinances and regulations not in conflict with general laws.  Among the ordinances the City has adopted is a rent control ordinance that applies to all mobilehome parks, including MHC.  Pursuant to the rent control ordinance, any charges for in-park utility services that exceed a pass-through of actual costs paid by the parkowner are cognizable as rent and subject to local rent controls.  The City concluded that efforts by MHC to impose the Commission-approved water rates is a violation of the rent control ordinance such that the rates interfere with the City’s enforcement of its police powers.

Count Three:  Misconduct Justifying Revocation of CPCN

The City stated that the following MHC acts warranted revocation of the CPCN:

1.  MHC misrepresented its inability to recover its in-park water system costs in the CPUC proceeding which resulted in D.98-12-077;

2.  MHC failed to show that it had acquired the consent of the City as required by Public Utilities Code § 1004
 prior to issuance of the CPCN;

3.  MHC attempted to collect its Commission-approved rates prior to applying to the City for resale approval as required by D.98-12-077;

4.  MHC attempted to collect Commission-approved water and sewer rates without the use of separate billings in the name and style of the water and sewer corporation;

5.  MHC misapplied a 7% City user tax, and retained most of the proceeds rather than paying the funds over to the City; and

6.  MHC sought review of the City’s decision denying MHC water resale authority in federal court, which unreasonably burdens the City, rather than a readily available state court forum.

On December 15, 2000, MHC denied the substantive allegations of the complaint, and offered six separate affirmative defenses: 

1.  the complaint fails to set forth any act or thing done or omitted to be done by a public utility in violation of any provision of law or any order or rule of the Commission;

2.  the complaint is an impermissible collateral attack upon D.98-12-077; 

3.  the complaint is an impermissible challenge to the Commission’s exclusive authority to establish rates for MHC;

4.  the claims described in the complaint are or may be barred in whole or in part by the doctrine of unclean hands;

5.  the claims described in the complaint are or may be barred in whole or in part by the doctrine of laches; and

6.  the claims described in the complaint are or may be barred in whole or in part by the doctrine of estoppel.

In addition to asking that the complaint be denied, MHC sought a declaratory ruling.  MHC asked the Commission to find that the City’s policy and practice of denying resale authority to MHC because of the City’s belief that the Commission-approved rates are excessive and unreasonable directly interferes with the Commission’s rate approval authority as exercised in D.98‑12‑077. 

After filing the answer, MHC also filed a Motion to Dismiss and Request for Declaratory Determination (Motion) on December 18, 2000.  According to MHC, all counts of the City’s complaint were legally or factually flawed and should be dismissed.  MHC stated that Counts 1 and 2 were legally defective because both seek to contest the validity of MHC’s rates that have been previously found reasonable by the Commission in D.98‑12-077.  Since that decision had long ago become final and is not subject to appeal, the City’s complaint was an impermissible collateral attack.

On Count 3, MHC argued that the City has failed to allege that MHC has done or omitted to do anything in violation of any law or Commission rule or order.  MHC also noted that this count, like Counts 1 and 2, failed to allege any facts developed since the decision granting MHC’s CPCN which would justify revocation of the CPCN.

MHC also sought a declaratory determination that the Commission’s ratemaking authority preempts any attempt by the City to exercise its municipal authority in conflict with the Commission.  MHC argued that the Commission must address the City’s direct challenge to its authority by making clear that the City cannot condition the grant of resale authority upon changes to Commission-approved rates.

On December 13, 2000, the De Anza Santa Cruz Homeowners Association (Homeowners Association) filed a Petition to Intervene.  The Homeowners Association stated that it represents the interests of approximately 245 residents of the mobile home park that constitutes MHC’s service territory. These homeowners are MHC’s customers.  The petition stated that the Homeowners Association fully supported the relief requested by the City.  On December 27, 2000, the assigned Administrative Law Judge granted the Homeowners Association’s petition solely for the limited purpose of responding to the motion to dismiss.

On January 19, 2001, the City opposed the Motion.  The City argued that, under criteria commonly applied by the Commission and the courts, a motion to dismiss is disfavored and can only be allowed if there is no cognizable legal theory or if there are insufficient facts under a cognizable legal theory to support granting the relief requested.  The City stated that the complaint reveals allegations of multiple violations of the State Constitution and Public Utilities Code due to actions taken by MHC after receiving the CPCN.  These actions, the City alleged, constitute an interference, hindrance and/or obstruction of the City’s rights and obligations to provide water and sewer service and to enforce rent control under its police power.  The City also opposed MHC’s request for a declaratory determination on the grounds that the Commission has usually refused to grant such relief, and that the requested ruling would compel the City to allow resale of its water and sewer services.

Also on January 19, 2000, the Homeowners Association opposed the motion.  The Homeowners Association stated that the City, like any property owner, has the right to determine whether and, if so, under what terms and conditions, it would allow MHC to purchase water and sewer services for resale.  The Homeowners Association contended the Commission lacks the authority to order the City to sell water and sewer services for resale to MHC.  The Homeowners Association also stated that this very issue has been raised by MHC in its appeal of the City’s decision denying resale authority, and is currently pending in U.S. District Court. 

On January 30, 2001, MHC responded to the City’s opposition to the Motion.  MHC stated that the City has no authority either under its own charter or related ordinances to refuse to provide water service for resale.  MHC argued that longstanding practice, the City’s charter and ordinances, and applicable state law all required the City to continue to provide water and sewer services to the MHC, without regard to the Commission-approved rate MHC charges park residents.  

Other Pending Litigation Between the Parties

In addition to this complaint, proceedings between the parties are pending in both the state and federal courts:

MHC v. City of Santa Cruz, U.S. District Court, C-00-20630JF, filed June 7, 2000. 

In this proceeding, MHC seeks damages on six separate causes of action.  In the first cause of action, MHC alleges that the City’s denial of MHC’s water resale application violates the equal protection clause of the Fourteenth Amendment to the United States Constitution because other property owners have been treated differently.

In the second cause of action, MHC states that it has been denied its due process rights.  Specifically, MHC contends that the differential treatment accorded them by the City, as compared to other property owners, violates both the procedural and substantive aspects of the due process clause of the Fourteenth Amendment.

MHC’s third cause of action is based on inverse condemnation.  MHC contends that the City’s rent control ordinance (1) precludes mobilehome park owners from adjusting rents to market levels upon a change of ownership or occupancy, and (2) strips MHC of “the last vestige of private property ownership” without compensation as required by Fifth Amendment to the U.S. Constitution.

The fourth cause of action is breach of contract.  MHC argues that it has an implied in law contract with the City for the purchase of water and sewer services.  MCH further argues that the City has an absolute duty, created by its ordinances, to provide and sell water to all residents or entities that request delivery of such services where the requesting entity or resident is located within the municipal limits.

MHC seeks a declaratory ruling in its fifth cause of action.  MHC lists six issues that it believes arise from the City’s ordinances regarding water and sewer services and rent control.  MHC asks the court to resolve all six issues in MHC’s favor.

MHC’s final cause of action is a petition for a writ of administrative mandamus.  There, MHC alleges that the City’s decision denying it water resale authority is in direct conflict with D.98-12-077 granting MHC its CPCN.  MHC states that the City’s action in denying the water resale application denies and frustrates MHC’s ability to comply with the Commission-approved tariffs. 

Rossman v. MHC, Santa Cruz Superior Court, CV 139825, filed December 6, 2000.

Plaintiff Rossman, and 13 other named plaintiffs, all residents of the mobilehome park, state four causes of action against MHC and its corporate affiliates.

First, the residents contend that by threatening to substantially raise their rents and interfering with their ability to sell their property, MHC acted with reckless disregard of the probability of causing emotional distress to the residents.  The residents seek damages for their emotional distress.  They also ask that the damages be trebled due to their status as senior citizens and disabled persons.

Second, the residents’ accuse MHC of unlawful retaliation for their efforts against MHC through the Homeowners Association.  The residents state that MHC has instituted or threatened substantial rent increases.  Plaintiff Rossman was notified that his rent would increase from $720 to $5,000 per month.  The plaintiffs allege that these rent increases were not based on market rates and were retaliatory. 

The third cause of action argues that the rent increases imposed by MHC violate the Business and Professions Code prohibition on unfair competition, and constitute unlawful and fraudulent business practices.

The fourth cause of action seeks a declaratory ruling that MHC may only institute reasonable rent increases, and that MHC does not, as it contends, have an unfettered right to increase rates. 

Need for a Hearing

No hearing is necessary to resolve the issues raised in this complaint because (as set forth more fully below), the complaint fails to state a claim properly brought before this Commission pursuant to § 1702.  Accordingly, pursuant to Rule 6.1 of the Commission’s Rules of Practice and Procedure, Article 2.5 of those Rules ceases to apply to this proceeding, with the exception of Rule 7(b), which shall continue to apply. 

Discussion

The Commission may entertain complaints against public utilities where such complaints set forth “any act or thing done or omitted to be done … in violation, or claimed to be in violation of, any provision of law or of any order or rule of the Commission.”  (§ 1702.)  Absent such a claim, the complaint is not properly before the Commission and should be dismissed.

Count 1:  Obstruction/Interference with Charter City’s Authority to Provide Water/Utility Services

In this count, the City stated that it has the sole authority to make and enforce all laws relating to municipal affairs, and that the Commission cannot regulate, supervise, or otherwise interfere with a municipal utility.  The City argued that by charging Commission-approved rates, which were in direct conflict with the City’s rate schedules, MHC would be obstructing or interfering with the City’s right to conduct its municipal affairs.

Although less than clearly stated, the City appeared to be challenging the Commission’s right to set rates for a certificated water utility.  This Commission’s jurisdiction over issuing Certificates of Public Convenience and Necessity (CPCN) to public utilities, and establishing their rates, is exclusive.  See Cal. Const., Art. XII, § 6; Public Utilities Code, §§ 454, 1001.  In D.98-12-077, we exercised that jurisdiction and granted MHC a CPCN and approved its rates.  Because the California Constitution and the Public Utilities Code vest exclusive authority for such acts in this Commission, the City may not alter our decision.

Conversely, this Commission has no authority over the rates and terms and conditions of sales of water and sewer services by the City.  County of Inyo v. Public Utilities Commission, (1980) 26 Cal.3d 154, 166.  The City, however, must comply with all applicable state and federal law when setting those rates.  This Commission is not the tribunal that determines what state or federal law may require with respect to the City’s water and sewer services.

The City’s argument is correct in that insofar as the service territory of MHC constitutes former service territory of the City’s municipal water and sewer department, the Commission-approved rates do interfere with the exercise of municipal power.  Such interference, however, is sanctioned by the constitutional and statutory authorities cited above.  Moreover, as a Commission-certificated water utility, MHC may only charge rates that have been approved by the Commission. 

The City also alleged that the continuation of MHC’s CPCN is not necessary or convenient to the public for the following reasons:

1.  adequate water and sewer services have been provided to the park residents at lower rates by the City;

2.  rate protection for the residents is already provided through City ordinances and regulations;

3.  MHC could not provide water and sewer services without the City-provided water and sewer treatment facilities;

4.  MHC has no plant or capitalization of its own but is merely a paper shell corporation that was created solely for the purpose of elevating rates and profits for MHC; and

5.  Park residents will continue to receive the same water and sewer services at lower rates than approved by the CPUC if MHC’s CPCN is revoked. 

These five statements do not allege a violation of state law or Commission regulation, as required by § 1702 to form the basis for a complaint.  Whether the City might provide service at a lower rate, subject to rate protection from City ordinances, would not constitute a violation, even if proven.  MHC’s dependence on resale of the City’s water and sewer services violates no statute or regulation, so long as MHC continues to provide adequate service to its customers, as required by § 451.  MHC’s plant and capitalization were addressed in D.98‑12‑077 and found to be sufficient.  The City alleged no facts or developments since that decision that call into question the earlier determination.  

In sum, Count 1 alleges interference with municipal authority due to MHC’s Commission-approved rates being applicable within MHC’s service territory rather than the City’s.  Such interference, however, violates no statute or regulation and, indeed, is directly contemplated by state law.  The City’s other allegations under this count similarly fail to describe a violation.  Accordingly, Count 1 is properly dismissed for failure to state claim upon which relief can be granted.

Count 2:  Interference with Municipal Police Powers

In this count, the City alleges that efforts by MHC to impose the Commission-approved water rates is a violation of the City’s rent control ordinance and thereby interferes with the City’s enforcement of its police powers.

As noted above, the Commission has exclusive authority to approve rates for certificated water companies, such as MHC.  No statutes or regulations prevent this Commission from approving rates that are different from the rates that would be charged by MHC pursuant to the rent control ordinance.  MHC’s compliance with the Commission’s order setting MHC’s rates is required by §§ 451 and 454.  Such compliance, however, even if it renders MHC’s rates inconsistent with those that would be charged pursuant to the rent control ordinance, is not a violation of a statute or regulation.  Accordingly, the City has failed to allege in Count 2 a violation of a statute or regulation upon which relief can be granted pursuant to § 1702, and Count 2 should be dismissed.

Count 3:  Miscellaneous Allegations 

In its third count, the City argued that several MHC acts warrant revocation of the CPCN.  We will address each act separately.

The City alleged that MHC made factual misrepresentations in the proceeding that resulted in D.98-12-077, and that MHC failed to acquire the consent of the City as required by § 1004 prior to the issuance of that decision.  These issues would have been properly raised in an application for rehearing of D.98‑12-077.
  Pursuant to § 1731, such applications must be filed within 30 days of the date of issuance of the order.  That time period having long expired, such an application would no longer be accepted.

The City next alleged that MHC attempted to collect its Commission-approved rates prior to applying to the City for resale approval as was required by D.98-12-077.  The decision, however, imposes no such requirement.  Of course, MHC must provide its customers with adequate and efficient service, as required by § 451.  The City has not alleged that MHC is failing to provide such service.  Accordingly, no alleged violation of a statute or regulation is apparent from the City’s statements. 

The City contended that MHC attempted to collect Commission-approved water and sewer rates without the use of separate billings in the name and style of the water and sewer corporation.  The City cited no explicit requirement for separate billing.  MHC responded that it is in full compliance with all Commission billing regulations but that it did, for a time, include the charges for water and sewer on rent bills.  Such combined billings, however, have ceased.  The City has not alleged any harm to customers from this billing, nor has the City cited to any Commission precedent finding that an error of this type could be grounds for the relief sought by the City.  Accordingly, this allegation fails to state a claim upon which relief can be granted.

The City next contended that MHC misapplied a 7% City user tax, and retained most of the proceeds rather than paying the funds over to the City. MHC is, of course, required to bill accurately all rates and charges set out in its tariffs.  The proper billing of a City-imposed user tax is a matter for the City to enforce, consistent with its ordinances and authority.

The City’s final allegation -- that MHC sought review of the City’s decision denying MHC water resale authority in federal court, rather than a readily available state court forum, so as to unreasonably burden the City – fails to identify any law or regulation directing that MHC must litigate in any particular court.  This allegation, like the other factual allegations in Count 3, fails to meet the requirements of § 1702.  Therefore, Count 3 should be dismissed.

In conclusion, we have carefully considered each allegation made by the City.  The City has not alleged that MHC has committed “any act or thing done or omitted to be done … in violation, or claimed to be in violation of, any provision of law or of any order or rule of the Commission.”  Consequently, we find that the City has failed to state a claim upon which relief can be granted under § 1702, and that this complaint should be dismissed.

The City’s Authority
In the summary of its response to MHC’s Motion, the City summarizes the issues in this proceeding as being whether the CPUC or MHC “has the authority to compel the City of Santa Cruz to allow resale of its water on the terms proposed by MHC.”  A similar theme runs through the Homeowners Association opposition to the motion.

The only allegation made in any documents in this proceeding regarding the City being compelled against its will to provide water and sewer service to MHC is found in MHC’s federal court complaint.  There, MHC contends that the City has a legal obligation created by its municipal ordinances and an implied-at-law contract to sell water and sewer services to MHC.  If the City’s one sentence summary of this proceeding is accurate, the only issue the City would like resolved in this proceeding is already pending in federal court.  Similarly, in its request for a declaratory determination, MHC asks this Commission to find that the City’s decision denying MHC a water and sewer resale permit frustrates the Commission’s authority to set MHC’s rates.  This question is also pending before the federal courts, in the suit brought by MHC.

We decline to go any further than our conclusion that this Commission may set rates for MHC, and has done so.  Whether the City has the right and/or the duty to sell water or sewer service to MHC for resale (and the terms for such sale for resale) is not a question that can properly be placed before this Commission by a complaint under § 1702.   

Comments on Draft Decision

The draft decision of the ALJ in this matter was mailed to the parties in accordance with Pub. Util. Code § 311(g)(1) and Rule 77.7 of the Rules of Practice and Procedure.  Comments were filed on ____________________, and reply comments were filed on ________________.

Findings of Fact

1. In D.98-12-077, we issued MHC a CPCN and approved its rates. 

2. No party has identified a disputed issue of material fact.

3. No hearing is necessary.

Conclusions of Law

1. Interference with municipal authority due to MHC’s Commission-approved rates being applicable within MHC’s service territory rather than the City’s water and sewer rates violates no statute or regulation.

2. The City’s allegations in Count 1 fail to describe a violation of a statute or regulation.

3. Count 1 is properly dismissed for failure to state a claim upon which relief can be granted.

4. MHC’s compliance with the Commission’s order setting MHC’s rates is required by §§ 451 and 454, and, even if such compliance renders MHC’s rates inconsistent with those that would be charged pursuant to the City’s rent control ordinance, is not a violation of a statute or regulation.

5. The City has failed to allege in Count 2 a violation of a statute or regulation upon which relief can be granted pursuant to § 1702, and Count 2 should be dismissed.

6. The time to file an application for rehearing of D.98-12-077 has expired.

7. D.98-12-077 imposes no requirement that MHC obtain resale authority from the City.

8. MHC must provide its customers with adequate and efficient service, as required by § 451.

9. The City has not alleged that MHC is failing to provide adequate service.

10. The City has not cited any Commission precedent finding that collecting Commission-approved water and sewer rates without the use of separate billings in the name and style of the water and sewer corporation is grounds for CPCN revocation.

11. The proper billing of a City-imposed user tax is a matter for the City to enforce, consistent with its ordinances and authority.

12. The City did not identify any law or regulation directing that MHC must litigate causes of action against the City in any particular court.

13. The factual allegations in count 3 fail to meet the requirements of § 1702, and Count 3 should be dismissed.

14. This Commission’s jurisdiction over issuing CPCNs to public utilities, and establishing their rates, is exclusive.

15. This Commission has no authority over the rates and terms and conditions of sales of water and sewer services by the City. 

16. Complainant has not alleged “any act or thing done or omitted to be done … in violation, or claimed to be in violation of, any provision of law or of any order or rule of the Commission.”

17. This complaint should be dismissed, effective immediately.

ORDER

IT IS ORDERED that:

1. This complaint is dismissed.

2. This proceeding is closed.

This order is effective today.

Dated 




, at San Francisco, California. 

�  The complaint also named as defendants those listed in the caption.  MHC, however, is the sole holder of the CPCN and the only named public utility.  The other defendants asked to be dismissed, as the complaint process is only available against public utilities, see Commission Rule of Practice and Procedure 9.  Because we dismiss the entire complaint, we need not rule on this request.  We refer to all defendants collectively as MHC.


�  All citations are to the Public Utilities Code unless otherwise indicated.


�  Although the City was not a formal party to the proceeding that led to D.98-12-077, it monitored the proceeding and submitted its position on issues via correspondence.  Thus, the City had notice of the proceeding and (had it chosen to actually litigate as a party) could have sought rehearing pursuant to Rule 85 of the Commission’s Rules of Practice and Procedure.
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