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OPINION

I. Summary

Pacific Gas and Electric Company (PG&E) and OnFiber Carrier Services, Inc. (OnFiber) (collectively “Applicants”) seek Commission approval under Public Utilities Code Section 851
 of a Master Pole and Underground Facilities License and Lease Agreement (“Master Agreement”) between PG&E and OnFiber.  The Master Agreement sets forth a framework for leasing an unspecified number of PG&E’s distribution poles and underground facilities to OnFiber so that it may attach its communication equipment.  The application is granted.

II. Background

PG&E installs and maintains electric distribution facilities throughout its Northern and Central California service area.  According to PG&E, the electric distribution facilities, including poles and underground facilities, generally have sufficient space and capacity for the addition of telecommunication equipment.  In some cases, PG&E states it may need to rearrange or upgrade the poles and underground facilities to create the necessary space for the addition of telecommunication equipment.

OnFiber provides telecommunication services in California under authority granted by the Commission.
  OnFiber is authorized as a facilities‑based and resale provider, but it may only install equipment within existing buildings or structures and it must request additional authority to construct other facilities.

III. The Master Agreement

On August 16, 2000, PG&E and OnFiber entered into a Master Agreement that initially gives OnFiber a revocable license, pursuant to General Order (GO) 69-C, to install its telecommunication equipment on PG&E’s existing electric distribution facilities.  OnFiber prefers approval of a long-term lease to assure that its use of PG&E poles and underground facilities will not be interrupted.  Therefore, the Master Agreement is structured to convert from a revocable license to a lease if Commission approval is granted.

OnFiber intends to use the telecommunication equipment it will attach to PG&E poles and underground facilities to provide communication service to customers of OnFiber’s international, interstate, and intrastate long distance, data, and local exchange services.  The Master Agreement contains terms of general applicability such as pricing, site selection procedures, safety requirements, indemnification and insurance provisions.  OnFiber will pay a fee for attachment
 to PG&E’s poles, conduits, and support structures in PG&E’s distribution rights‑of‑way and easements.  OnFiber will also pay for any rearrangement or upgrades necessary for its attachments based on estimated fees set forth in the Agreement. 

Under the Master Agreement, OnFiber will identify those locations where it wishes to install equipment.  Then, PG&E will work with OnFiber to determine if the equipment can be attached to those poles and underground facilities safely and without detriment to or interference with PG&E’s electric distribution system. 

The Master Agreement extends to PG&E’s entire electric distribution service area.  The term of the agreement as a license, lease, or combination of the two is five years beginning August 16, 2000.  The Master Agreement contains an option to renew for two additional consecutive five year terms.  Prior to commission approval, OnFiber’s use of PG&E’s poles and underground facilities is revocable consistent with GO 69-C. 

PG&E states that the agreement is beneficial for PG&E because it allows constructive use of PG&E’s distribution facilities, primarily poles and conduits, and will not interfere with the Company’s electric operations or adversely affecting service to customers.  The agreement also benefits OnFiber because it may expand its system and improve service using existing utility structures.  PG&E believe this arrangement has no adverse effect on the environment since it uses existing structures, or replaces them if necessary in the same location, to carry additional telecommunication equipment.  PG&E further states that the fees paid by OnFiber for attachment to PG&E’s facilities are treated as other operating revenue and benefit PG&E’s electric ratepayers because they are credited “above the line” to ratepayers for general rate case purposes.

PG&E states that this § 851 application is consistent with Commission rules governing right of way (ROW) access for telecommunication companies as adopted in D.98-10-058, and later modified in D.00-03-055 (ROW decisions).

IV.  Protest of ORA and Responses

On December 20, 2000, Office of Ratepayer Advocates (ORA) filed a protest urging the Commission to reject the application and require PG&E to refile indicating the specific sites on which OnFiber intends to install its equipment.  ORA suggests the application does not comply with § 851 because it fails to identify the specific assets PG&E will encumber.  Without this information, ORA claims the Commission cannot adequately evaluate the impact of the lease on PG&E’s distribution system and whether the application requires review under the California Environmental Quality Act (CEQA).  ORA also objects to a provision in the Master Agreement that allows OnFiber to install additional equipment without prior Commission approval. 

In response, both PG&E and OnFiber separately urge rejection of ORA’s protest.  PG&E argues that the Master Agreement fulfills the policies and requirements of the Commission’s ROW Decisions to give certificated competitive local carriers (CLCs) access to PG&E’s poles and conduits without undue delay.  PG&E claims ORA’s suggestion that PG&E identify each pole and conduit to be leased would delay access to utility facilities and thereby contradict the Commission’s ROW policies.  

PG&E responds to ORA’s call for further environmental review under CEQA by stating that the Master Agreement authorizes only minor additions to existing utility facilities.  In PG&E’s view, such minor work is exempt under § 15301 of the CEQA Guidelines (14 CCR § 15301) and Commission Rule 17.1 (h)(1)(A).  PG&E points out that OnFiber has already obtained Commission authority to install equipment within existing structures, and the Master Agreement only applies to that type of construction.  PG&E explains that the Master Agreement limits OnFiber’s activities to those covered under its CPCN.
  Furthermore, the Agreement specifies that OnFiber must obtain any permits required by an authorized permitting agency under CEQA.
  PG&E states that any CEQA review is more appropriately performed in connection with OnFiber’s CLC certificate rather than in this application.  

OnFiber responds to ORA’s protest as well by noting that the Commission has already conclusively decided in D.00-06-014 that OnFiber’s placement of facilities on existing utility structures would not have an adverse impact on the environment.  OnFiber cites several recent decisions where the Commission has approved similar agreements without requiring specifics on equipment locations and without performing site specific environmental review.

V. Discussion

A.  Environmental Matters

We do not agree with ORA that we should reject this Master Agreement and require PG&E to refile so we can perform site specific environmental review for each pole attachment or use of underground facilities. The scope of activity enumerated in the Master Agreement is consistent with the Commission Adopted Rules Governing Access to Rights-Of-Way and Support Structures Of Incumbent Telephone and Electric Utilities (ROW Rules), as well as OnFiber’s certificate to operate as a telecommunications carrier.  In particular, the Master Agreement allows OnFiber to request and utilize only existing PG&E poles and conduits for the placement of cable and related equipment.  The terms of the Master Agreement specify that OnFiber will pay fees for such placement and the equipment must not interfere with service to PG&E’s customers.  

Nothing in the Master Agreement or our approval here authorizes OnFiber to construct facilities.  As previously stated, OnFiber must request additional authority and submit to any required CEQA review to undertake such activity.  While the Master Agreement indicates that rearrangement and replacement activity may be necessary in some instances, the activity described in this application appears to be consistent with the description of rearrangements, modifications and make ready work contemplated in the ROW Rules.
  

We also agree with PG&E and OnFiber that this type of activity is exempt from CEQA review under § 15301 of the CEQA Guidelines and Commission Rule 17.1 which both allow minor alterations to existing utility facilities.  For these reasons, we will not require a separate application identifying each pole and conduit that will be encumbered under the Master Agreement, and we find that the Commission does not need to perform further environmental review of this application.  However, we do note and expect PG&E and OnFiber to comply with ROW Rule VIII regarding Modifications of Existing Support Structures.  This rule requires, among other things, that utilities and telecommunications carriers cooperate to develop a means by which notice of planned modifications to utility support structures may be published in a centralized, uniformly accessible location (e.g., a “web page” on the Internet).

B. Interplay of G.O. 69-C and Section 851

In prior orders, we have described that we are troubled by the emerging pattern of a utility licensing property under G.O. 69-C as a precursor to a planned application for sale or lease of the same property under § 851.
  In these prior cases, we have stated an unwillingness to approve future applications to encumber of dispose of utility property where the structure of the transaction was designed to circumvent the advance review requirements of § 851 or the appropriate environmental review. 

In this application, we do not find that environmental review has been circumvented based on the discussion in the preceding section.  In addition, we do not find that the transaction circumvents the advance review requirements of § 851 because the terms of the license under G.O. 69-C differ from the terms under the lease.  Specifically, the license allows PG&E to resume the use of the property under the license whenever “it shall appear necessary or desirable to do so” in the interest of PG&E patrons or customers.
 The lease sets forth additional conditions for termination of the lease, including 30 days written notice, which differ from the terms of the license.

On the other hand, we are concerned about the frequency with which this issue comes before us.  We have now twice approved transactions based on their unique features, but the basic structure of these transactions is still suspect.  From a business point of view, we do not think it is in the interest of applicants to rely on the possibility that they may be able to use the G.O. 69-C process, rather than simply seeking pre-approval under § 851.  Nevertheless, having found that the facts of this case do not present a situation where PG&E is using G.O. 69-C improperly, we may now consider whether to approve the Master Agreement.

C.  Public Interest

We will grant PG&E the requested approval of the Master Agreement subject to the conditions set forth below.  The arrangement between PG&E and OnFiber makes good sense from several perspectives and we have approved similar agreements for the use of poles and underground facilities for telecommunication equipment.

The Master Agreement makes productive joint use of available space.  As we stated in D.00-07-010:

It is sensible for California’s energy utilities, with their extensive easements, rights-of-way, and cable facilities, to cooperate in this manner with telecommunications utilities that are seeking to build an updated telecommunications network.  Joint use of utility facilities has obvious economic and environmental benefits.  The public interest is served when utility property is used for other productive purposes without interfering with the utility’s operation or affecting service to utility customers.  (D.00-07-010, mimeo, p. 6.)

The Master Agreement supports the policies we set forth in our ROW decisions.  In D.98-10-058, we articulated our expectation that telephone and electric utilities act promptly and reasonably to provide nondiscriminatory access to poles, ducts, conduits, and rights-of-way for competitive telecommunication carriers.
  The Master Agreement provides prompt access to PG&E’s facilities at rates and terms mutually agreed upon by PG&E and OnFiber, with the added benefit that revenues generated by under the Master Agreement will flow to and benefit PG&E’s ratepayers.  

The public interest is further served in that OnFiber shall not use these facilities to provide service beyond that authorized under its certificate of public convenience and necessity.  Consistent with the Master Agreement, OnFiber shall adhere to the pole attachment requirements of GO 95 or any successor and the underground facilities requirements of GO 128.

As ORA states in its protest, the Master Agreement seeks advance approval without further § 851 review of “additional contacts under this Agreement as a lease on the terms and conditions specified in this Agreement or as amended.”  (Emphasis added.)
  We agree with ORA that this language is problematic.  While we will approve the application based on the current terms of the Master Agreement, we will require PG&E to file under § 851 for advance Commission review of any amendments to the Master Agreement.  Furthermore, as we have done in D.96-10-071 and other similar orders, we shall impose appropriate notification provisions upon PG&E regarding substantive changes under this Master Agreement.  PG&E shall notify our Energy Division and ORA by letter within 30 days of the execution, extension or termination of this Master Agreement.  PG&E shall also provide notification of substantive changes regarding plant in service and right of way due to the Master Agreement.  All notifications should include a description of the site involved.

VI.  Conclusion

We conclude that the Master Agreement for leasing PG&E distribution poles and underground facilities to OnFiber is in the public interest and benefits Applicants and ratepayers.  We deny ORA’s protest regarding the need for site specific CEQA review for each attachment because we find the work proposed under the Master Agreement is categorically exempt under CEQA Guidelines and Commission Rules.  We approve the Master Agreement, but require PG&E to file under § 851 for advance review of any amendments to this Master Agreement.  In addition, we require PG&E to notify our Energy Division and ORA of substantive changes to plant in service and rights of way under this Master Agreement.

VII. Categorization and Comments

In Resolution ALJ 176-3051, dated November 21, 2000, the Commission preliminarily categorized this proceeding as ratesetting, and preliminarily determined that hearings were not necessary.  ORA filed a protest to the application, but stated its view that hearings were not necessary.  Based on the record in this matter, public hearing is not necessary, and we affirm the preliminary determinations made in Resolution ALJ 176-3051. 

The Commission mailed the draft decision of the ALJ in this matter to the parties in accordance with Section 311 (g)(1) and Rule 77.7 of the Rules of Practice and Procedure.  Parties filed comments on ____, and filed reply comments on _____.

Findings of Fact

1. PG&E is a public utility corporation subject to the jurisdiction of this Commission.

2. OnFiber is a telecommunications company operating under authority granted by the Commission.

3. PG&E and OnFiber have entered into a Master Agreement that initially gives OnFiber a revocable license, consistent with General Order 69-C, to install its telecommunication equipment on PG&E’s electric distribution facilities.

4. The Master Agreement is structured to convert from a revocable license to a lease if Commission approval is granted.

5. ORA filed a protest on December 20, 2000 stating that CEQA review is required for each specific site leased and objecting to a term in the Master Agreement allowing additional installations without further Commission approval.

6. The work proposed in the Master Agreement is categorically exempt from CEQA review because it entails minor alterations to existing utility structures.

7. The Master Agreement supports the policies set forth in the Commissions ROW decisions.

8. Revenues generated by the Master Agreement will flow to and benefit PG&E’s ratepayers.

9. The unique facts of this case do not present a situation where PG&E is using G.O. 69-C to avoid the requirements of CEQA or the advance approval requirements of § 851.

Conclusions of Law

1. No public hearing is necessary.

2. Joint use of utility property should be encouraged in appropriate cases because of the obvious economic and environmental benefits.

3. No further environmental review of this application is required.

4. The Master Agreement should be approved with the following conditions:

a. Work performed under the Master Agreement shall comply with the requirements of GOs 95-128.

b. Work performed by OnFiber under the Master Agreement shall not go beyond that authorized in its certificate of public convenience and necessity.

c. PG&E shall file under Section 851 for advance Commission review of any amendments to the Master Agreement.

d. PG&E shall notify the Energy Division and the Office of Ratepayer Advocates, through their respective directors, in writing, within 30 days of the execution, extension or termination of this Master Agreement.  

e. PG&E shall notify the Energy Division and ORA directors, in writing, of any substantive changes to plant in service resulting from implementation of leases under the Master Agreement, within 60 days of any such change.

f. PG&E shall notify the Energy Division and ORA directors, in writing, if any right-of-way under the Master Agreement ceases to be used and useful for the provision of electric service or if there are any substantive changes in the right-of-way segments, within 30 days of any such event.

ORDER

IT IS ORDERED that:

1. Application 00-11-041 by Pacific Gas and Electric Company (PG&E) and OnFiber Carrier Services, Inc. for approval of a Master Pole and Underground Facilities License and Lease Agreement (Master Agreement) is approved subject to the conditions set forth in this order.

2. Revenues generated under the Master Agreement shall be credited to PG&E’s electric ratepayers.

3. The protest of the Office of Ratepayer Advocates is denied in part and granted in part.

4. This proceeding is closed.

This order is effective today.

Dated 




, at San Francisco, California.

�  All statutory references are to the Public Utilities Code unless otherwise noted.


�  See D.00-06-014.


�  Ibid, mimeo at p. 13.


�  The agreement defines “attachment” as a single contact on a pole to accommodate or support a single cable or piece of equipment and, with respect to underground facilities, the installation of one cable within a conduit or inner duct.


�  See “Reply of PG&E to Protest of ORA,” January 8, 2000, p. 3.


�  Ibid, p. 4.


�  See “Reply of OnFiber to the Protest of ORA,” January 8, 2001, p. 3.


�  See D.98-10-058, Appendix A, ROW Rules, Section II.


�  See D.01-03-064 and D.00-12-006.


�  A.00-11-041, Appendix A, pg. 3.


�  A.00-11-041, Appendix A, pg. 20-21.


�  See in particular D.00-01-014, D.00-07-010, and D.98-02-110.


�  D.98-10-058, mimeo at pp. 61-63.


�  A.00-11-041, Attachment A, p. 5, Section 3.2.
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