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PUBLIC UTILITIES COMMISSION

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3298

May 29, 2001

TO:  PARTIES OF RECORD IN APPLICATION 00-03-029

Attached are the draft decision of Administrative Law Judge (ALJ) Maloney and  the alternate draft decision of Commissioner Carl Wood.  These items are on the Commission’s June 28, 2001 agenda.  The Commission may act then, or it may postpone action until later.

When the Commission acts on the draft decision and alternate draft decision, it may adopt all or part of it as written, amend or modify it, or set it aside and prepare its own decision.  Only when the Commission acts does the decision become binding on the parties.

Parties to the proceeding may file comments on the draft decision of ALJ Maloney and or the alternate draft decision as provided in Article 19, attached, of the Commission’s “Rules of Practice and Procedure.”  Pursuant to Rule 77.3 opening comments shall not exceed 15 pages.  Finally, comments must be served separately on the Commissioner and the assigned ALJ, and for that purpose I suggest hand delivery, overnight mail, or other expeditious method of service.

/s/ LYNN T. CAREW
Lynn T. Carew, Chief

Administrative Law Judge

LTC:sid

Attachments

COM/CXW/sid
           ALTERNATE DRAFT
Item H-7a



6/28/2001

Decision ALTERNATE DRAFT DECISION OF COMMISSIONER WOOD

                (Mailed 5/29/2001)
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Application of Southern California Water Company (U 133 W) for a Certificate of Public Convenience and Necessity pursuant to California Public Utilities Code Section 1001 to Add to its Santa Maria Customer Service Area the Community of Cypress Ridge.


Application 00-03-029

(Filed March 13, 2000)

O P I N I O N

This decision grants Orcutt Area Advisory Group, Inc. (Intervenor) an award of $494.30 in compensation for its contribution to Decision (D.) 00-09-052.

1. Background

This proceeding addressed the Application of Southern California Water Company (Applicant) to add the community of Cypress Ridge to its Santa Maria Customer Service Area.  This issue was previously the subject of an Advice Letter that was denied.  Intervenor is a non-profit corporation whose purpose is to educate its membership, the community, and local government regarding land use issues in the Orcutt area of the Santa Maria Valley.

Following the filing of the Application, a prehearing conference (PHC) was held in San Francisco on June 6th, at which time Intervenor attended and presented a summary of its opposition to the Application.  A public participation hearing (PPH) was held in the Santa Maria area on August 16th, and Intervenor and other members of the public made statements in opposition to the Application.  Intervenor subsequently mailed prepared testimony to the service list in anticipation of evidentiary hearings.  This testimony opposed the Application.  Additional letters of opposition were submitted by interested parties from the community.  

Following the PPH in Santa Maria, Applicant filed a written request for dismissal of the Application.  The request was unopposed.  D.00-09-052 orders the dismissal of the Application.

Intervenor filed a Request for Compensation (Request) for its contribution to D.00-09-052.  The Request seeks an award in the amount of $494.30 for reimbursement of out-of-pocket expenses.  No compensation is sought for time expended by representatives of Intervenor in preparation of documents, travel time, and attendance at the PPH and PHC.  No opposition to the Request was filed.

2. Requirements for Awards of Compensation

Intervenors who seek compensation for their contributions in Commission proceedings must file requests for compensation pursuant to Pub. Util. Code §§ 1801-1812. 
  Section 1804(a) requires an intervenor to file a notice of intent (NOI) to claim compensation within 30 days of the prehearing conference (PHC) or by a date established by the Commission.  The NOI must present information regarding the nature and extent of planned participation in the proceeding, and an itemized estimate of compensation that the customer expects to request.  The NOI may also request a finding of eligibility. 

Other sections address requests for compensation filed after a Commission decision is issued.  Section 1804(c) requires an eligible customer to file a request for an award within 60 days of the issuance of a final order or decision by the Commission in the proceeding.  Intervenor timely filed its request for an award of compensation on October 3, 2000.  An intervenor requesting compensation must provide “a detailed description of services and expenditures and a description of the customer’s substantial contribution to the hearing or proceeding.”  Section 1802(h) states that “substantial contribution” means that,

“in the judgement of the commission, the customer’s presentation has substantially assisted the commission in the making of its order or decision because the order or decision has adopted in whole or in part one or more factual contentions, legal contentions, or specific policy or procedural recommendations presented by the customer.  Where the customer’s participation has resulted in a substantial contribution, even if the decision adopts that customer’s contention or recommendations only in part, the commission may award the customer compensation for all reasonable advocate’s fees, reasonable expert fees, and other reasonable costs incurred by the customer in preparing or presenting that contention or recommendation.”

Section 1804(e) requires the Commission to issue a decision which determines whether or not the customer has made a substantial contribution and the amount of compensation to be paid.  The level of compensation must take into account the market rate paid to people with comparable training and experience who offer similar services, consistent with Section 1806.

3. NOI to Claim Compensation

Intervenor timely filed its NOI after the first PHC and was found to be eligible for compensation in this proceeding by an Administrative Law Judge (ALJ) ruling dated September 5, 2000.

4. Substantial Contribution to Resolution of Issues

A party may make a substantial contribution to a decision in one of several ways. 
  It may offer a factual or legal contention upon which the Commission relied in making a decision,
 or it may advance a specific policy or procedural recommendation that the ALJ or Commission adopted.
  A substantial contribution includes evidence or argument that supports part of the decision even if the Commission does not adopt a party's position in total.

This case presents a situation in which Intervenor commenced participation in a proceeding, but the underlying application was dismissed before the Commission reached a decision on any of the issues in the case. As stated in D.00-09-052, the Application was dismissed because Applicant requested dismissal.  In its written request for dismissal, Applicant did not provide information as to its motive in seeking dismissal.  We find that the record supports the conclusion that the participation of Intervenor was a direct cause of Applicant's decision to request dismissal of the Application.  In its Request, Intervenor details various efforts it engaged in to organize community opposition to the Application, which appear directly related to Applicant's decision to seek dismissal.  We note that Applicant has not filed any opposition to the Request, and has not refuted Intevenor's claim that the dismissal was sought as a consequence of Intervenor's activities in opposition to the Application.

While we did not reach a decision on the merits of the Application, we find it appropriate to grant Intervenor an award of compensation for its contributions that led to our issuance of the order of dismissal in D.00-09-052.  This is consistent with the intent of the Intervenor compensation program to encourage productive participation that contributes to the outcome of a proceeding.  The participation of Intervenor in this proceeding is similar to that of workshop participants whose contributions are made outside of the hearing room, and may not necessarily be memorialized in written submittals to the Commission.

5. Additional Requirements

In a decision in which we reviewed many of our policies on intervenor compensation, we directed that an assessment should be made regarding whether an intervenor represented customer interests that would otherwise be underrepresented.  (D.98-04-059, pp. 27-28, Finding of Fact 13.)  In this proceeding Intervenor represented the interests of customers and residents whose concerns regarding the addition of Cypress Ridge to the Santa Maria  Customer Service Area would have been underrepresented but for the participation of Intervenor.

The intervenor compensation statutes also express an intent that the program be administered in a manner that avoids "unnecessary participation that duplicates the participation of similar interests."  (Section 1801.3(f).)  Intevenor's activities in organizing opposition to the Application and in presenting its positions did not duplicate the efforts of any other party.  Intervenor was the principal opponent to the Application.  

In D.98-04-059, Finding of Fact 42, we indicated that compensation for a customer's participation should be in proportion to the benefit ratepayers receive as a result of that participation.  It is not possible to quantify precisely the benefits to ratepayers of Intervenor's participation in this proceeding.  Concerned customers in the Santa Maria Customer Service Area benefited from Intervenor's participation that led to the dismissal of the Application.  The award of $494.30 is a very modest payment by ratepayers for the community representation provided by Intervenor that led to dismissal of the Application.  

6. Reasonableness of Requested Compensation

Intervenor requests compensation in the amount of $494.30.  This amount covers the costs of round trip travel from Santa Maria to attend the PHC in San Francisco, including meals, as well as reproduction, mailing and telephone costs.  No compensation is sought for time expended preparing written submittals, travel time to hearings, or secretarial time.  The expenses claimed are reasonable and fully compensable.   

7. Award

We award Intervenor $494.30 for its contributions to D.00-09-052 for miscellaneous costs of participation.
Consistent with previous Commission decisions, we will order that interest be paid on the award amount (calculated at the three-month commercial paper rate), commencing the 75th day after Intervenor filed its compensation request and continuing until full payment is made.

As in all intervenor compensation decisions, we put Intervenor on notice that the Commission's staff may audit records related to this award.  Thus, Intervenor must make and retain adequate accounting and other documentation to support is claim for intervenor compensation.

8. Comments on Alternate Draft Decision

The draft decision of ALJ Maloney and the alternate draft decision of Commissioner Carl Wood in this matter was mailed to the parties in accordance with Pub. Util. Code § 311(g)(1) and Rule 77.7 of the Rules of Practice and Procedure.  Comments were filed on ____________________, and reply comments were filed on ________________.

Findings of Fact

1. Intervenor has made a timely request for compensation for its contributions to D.00-09-052.

2. Intervenor timely filed its notice of intent to seek compensation and was found eligible for compensation.

3. Intervenor's participation made a substantial contribution to the Commission's adoption of D.00-09-052.

4. Intervenor represented customer interests that would otherwise have been underrepresented.

5. The benefits to customers of Intervenor's participation outweigh the costs of funding Intervenor's participation.

6. The miscellaneous costs incurred by Intervenor in this proceeding are reasonable and fully compensable.

Conclusions of Law

1. Intervenor has fulfilled the requirements of Sections 1801-1802 which govern awards of intervenor compensation because Intervenor's participation made a substantial contribution to the Commission's adoption of D.00‑09‑052.

2. Intervenor should be awarded $494.30 for its contribution to D.00-09-052.

3. This order should be effective today so that Intervenor may be compensated without undue delay.

ORDER

IT IS ORDERED that:

1. The Orcutt Area Advisory Group, Inc. (Intervenor) is awarded $494.30 as set forth herein for substantial contributions to Decision 00-09-052.

2. Southern California Water Company shall, within 30 days of this order, pay to Intervenor $494.30 plus interest at the rate earned on prime, three-month commercial paper as reported in the Federal Reserve Statistical Release G.13, with interest beginning on December 17, 2000, and continuing until the full payment has been made.

3. This proceeding is closed.

This order is effective today.

Dated 




, at San Francisco, California. 

�  All statutory citations are to the Pub. Util. Code.


�  Section 1802(h).


�  Id.  


�  Id.  


�  See, e.g., D.89-03-063.
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