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OPINION

1. Summary

Complainant Paul E. Nau, Jr., filed this complaint on behalf of himself and his neighbors challenging the rate assessed by Pacific Bell (Pacific) for foreign exchange service in an area in North Tahoe on the California-Nevada border.  Pacific moves to dismiss the complaint on grounds that Pacific is required to charge the tariffed rate, and on grounds that a complaint challenging the reasonableness of rates must be brought by a city council, another legislative body, or by 25 or more affected customers.  After due consideration, and having afforded the parties opportunity to comment, we grant the motion to dismiss.

2. Procedural History

This complaint was filed on December 6, 2000, and appeared in the Daily Calendar on December 28, 2000.  Pacific timely filed its answer on February 2, 2001.  On March 16, 2001, Pacific amended its answer, and on March 19, 2001, Pacific moved to dismiss.  By Administrative Law Judge (ALJ) Ruling on March 21, 2001, complainant was directed to file and serve a response to the motion to dismiss.  The parties requested additional time to respond, and this was granted.  Complainant filed a response to the motion to dismiss on April 16, 2001, and Pacific replied on April 19, 2001.

3. Background

Complainant, who resides in Kings Beach, California, has long subscribed to a Pacific foreign exchange service that permits him to have a telephone number and dial tone exchange associated with the Crystal Bay (Nevada Bell) exchange that serves the nearby Nevada communities of Incline Village and Crystal Bay.  Complainant alleges that he and others with similar foreign exchange service had an oral agreement with Pacific and Nevada Bell that the cost of this service, $10.65 per month, would not be increased for the lifetime of those customers who retained ownership of their homes.  

Pacific states that the Commission authorized increases in foreign exchange rates effective January 1, 1995, in Decision (D.) 94-09-065, also known as the IRD (Implementation Rate Design) decision.  Pacific states that the current rate for complainant’s service is $34.15 per month, comprised of Pacific’s access line flat rate of $10.69 and a foreign exchange increment of $23.46, plus (in complainant’s case) a foreign exchange mileage rate of 47 cents per quarter mile.  The rate is set forth in tariff schedule Cal. P.U.C. No. A5.1.5.F.3.b for Crystal Bay Foreign Exchange residence rates.

Pacific admits that, through administrative error, it failed to charge complainant under the new foreign exchange tariff from 1995 until early last year, when it began assessing the correct amount on complainant’s bill.  Complainant has been refusing to pay what he believes to be the “illegal rate increase” now imposed by Pacific.  

Pacific states that shortly after the IRD decision, it notified foreign exchange subscribers of the increased rates authorized by the Commission and offered them the option of switching to residential flat rate service if that would serve their needs at lower cost.  Pacific admits that it has no record showing that the notification letter was sent to complainant.  The utility also admits that it did not send a notice of billing correction to complainant when it began assessing the tariffed foreign exchange charges.

4. Motion to Dismiss

Pacific moves to dismiss on the basis that the complaint lacks sufficient signatures under Pub. Util. Code § 1702 and would require Pacific to violate the provisions of Pub. Util. Code § 532.

Pub. Util. Code § 1702 states in pertinent part:

“No complaint shall be entertained by the commission, except upon its own motion, as to the reasonableness of any rates or charges of any gas, electrical, water, or telephone corporation, unless it is signed by the mayor or the president or chairman of the board of trustees or a majority of the council, commission, or other legislative body of the city or city and county within which the alleged violation occurred, or by not less than 25 actual or prospective consumers or purchasers of such gas, electricity, water, or telephone service.”

While the complaint is accompanied by affidavits signed by numerous persons challenging the foreign exchange rate, complainant admits that the signatures were obtained in 1998 as part of an earlier protest that preceded this complaint.  Complainant states that he can easily obtain 25 signatures for this complaint if the Commission so requires.

Pacific’s other ground for dismissal is based on Pub. Util. Code § 532, which states in pertinent part:

“Except as in this article otherwise provided, no public utility shall charge, or receive a different compensation for any product or commodity furnished or to be furnished, or for any service rendered or to be rendered, than the rates, tolls, rentals, and charges applicable thereto as specified in its schedules on file and in effect at the time. . . “

Pacific’s tariff schedules specify the monthly rate in effect for foreign exchange service in the North Tahoe area, and the tariff sheets are attached to Pacific’s pleadings and have been furnished to complainant.  The monthly rate under the tariff is $34.15.  Pacific avers that that complainant’s demand that Pacific charge only $10.65 for foreign exchange service would be inconsistent with the tariff and therefore prohibited by Section 532.  

Complainant argues that his request for relief does not conflict with Section 532 because this Commission lacks jurisdiction to rule on the oral contract that allegedly was made by complainant, Pacific and Nevada Bell.  According to the complaint, only the Nevada Public Utilities Commission can rule on that matter, since complainant is billed by Nevada Bell and the dispute involves the foreign exchange rate denoted in that billing.

5. Discussion

If the lack of signatures were the only objection to this complaint, the Commission would either grant complainant time to cure that defect or would permit a refiling of the complaint in compliance with Pub. Util. Code § 1702.

The more substantive objection, however, is that the challenged rate is the one set forth in Pacific’s tariffs.  That rate was authorized by this Commission in D.94-09-065 and compliance Advice Letter 20400.  Tariffed rates have the force and effect of law (Colich & Sons v. Pacific Bell (1988) 198 Cal.App.3d 1225), and Pacific is required to adhere to them.  

Pacific admits that, in error, it underbilled complainant for his foreign exchange service between 1995 and early 2000.  It does not now seek to recover the underbilled amount.  There is no question, however, that once Pacific discovered its error, it was required by Section 532 to assess the lawfully tariffed rate for the foreign exchange service in the North Tahoe area.

As to what complainant believes to be an oral agreement by which Pacific would maintain a $10.65 foreign exchange rate in perpetuity, such an agreement would be unenforceable as a matter of law.  First, Pacific is prohibited under Section 532 from agreeing to any rate inconsistent with its tariffs.  Second, under California’s Statute of Frauds (codified at Civ. Code § 1624), an agreement that cannot be fully performed within a year cannot be an oral contract and must be reduced to writing in order to be enforceable.  

Finally, we do not agree with complainant that the Commission lacks jurisdiction to rule on Pacific’s foreign exchange rate and that only the Nevada Commission may do so.  The Commission has jurisdiction to regulate the rates that local exchange carriers charge to California end-users.  Complainant is a resident of Kings Beach, California, and is a Pacific end-user.  Moreover, the Commission has approved tariffs specifically addressing the foreign exchange rate challenged in this complaint.  As Pacific points out, if complainant were correct that this Commission lacks jurisdiction, we then would have no choice but to dismiss the complaint and deny the relief requested.

Accordingly, we grant Pacific’s motion to dismiss under Pub. Util. Code §§ 1702 and 532.  We note that complainant still has the option of converting to less costly flat rate service in his local exchange area.  While he may incur toll charges for calls that are toll-free under the foreign exchange service, the total cost each month could be less than the tariff rate for foreign exchange.

The scope of this proceeding is set forth in the complaint and answer.  Our order today confirms that ALJ Walker is the presiding officer, and that no hearing is necessary.

6. Comments on Draft Decision

The draft decision of the ALJ in this matter was mailed to the parties in accordance with Pub. Util. Code § 311(g)(1) and Rule 77.7 of the Rules of Practice and Procedure.  Comments were received on ___________________.

Findings of Fact

1. Complainant subscribes to a Pacific foreign exchange service that permits him to have a telephone number and dial tone exchange associated with the Crystal Bay (Nevada Bell) exchange.

2. The current rate for complainant’s foreign exchange service is $34.15 per month, comprised of Pacific’s access line flat rate of $10.69 and a foreign exchange increment of $23.46, plus a foreign exchange mileage rate of 47 cents per quarter mile.

3. The foreign exchange rate is set forth in tariff schedule Cal. P.U.C. No. A.5.1.5.F.3.b for Crystal Bay Foreign Exchange residence rates.

4. Pacific in error billed complainant only $10.65 for his foreign exchange service until early last year.

5. The Complaint is not signed by 25 actual or prospective customers as required by Pub. Util. Code § 1702.

6. The relief sought by complainant would require Pacific to bill at a rate less than that set forth in its tariff, an action prohibited by Pub. Util. Code § 532.

7. An alleged oral agreement between complainant and Pacific is unenforceable under Pub. Util. Code § 532 and Civ. Code § 1624.

Conclusion of Law

Pacific’s motion to dismiss the complaint pursuant to Pub. Util. Code §§ 1702 and 532 should be granted.

ORDER

IT IS ORDERED that:

1. The motion of Pacific Bell Telephone Company to dismiss the complaint is granted.

2. Administrative Law Judge Walker is the presiding officer, and no hearing is necessary.

3. Case 00-12-037 is closed.

This order is effective today.

Dated 




, at San Francisco, California.
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