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TO:  PARTIES OF RECORD IN RULEMAKING 00-05-001

Enclosed is Item H-10a Alternate Draft Decision of Commissioner Lynch to the Draft Decision of Administrative Law Judge (ALJ) Thomas previously mailed to you.  This item is on the Commission’s agenda for June 28, 2001.

When the Commission acts on this agenda item, it may adopt all or part of it as written, amend or modify it, or set aside and prepare its own decision.  Only when the Commission acts does the decision become binding on the parties.

As set forth in Rule 77.6, parties to the proceeding may file comments on the enclosed alternate at least seven days before the Commission meeting or no later than June 21, 2001.  Reply comments should be served by June 26, 2001.  An original and four copies of the comments and reply comments with a certificate of service shall be filed with the Commission’s Docket Office and copies shall be served on all parties on the same day of filing.  The Commissioners and ALJ shall be served separately by overnight service.

/s/ LYNN T. CAREW
Lynn T. Carew, Chief

Administrative Law Judge

LTC: eap
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Decision ALTERNATE DRAFT DECISION OF COMMISSIONER LYNCH

     (Mailed 6/12/2001)

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Order Instituting Rulemaking into Implementation of Senate Bill 669, Regarding the Deaf and Disabled Telecommunications Program.


Rulemaking 00-05-001

(Filed May 4, 2000)


O P I N I O N

Summary

This rulemaking was opened for the purpose of implementing the requirements of Senate Bill (SB) 669 (Stats. 1999, Polanco) with respect to the Deaf and Disabled Telecommunications Program (DDTP).  However, the Commission requires and has requested legislative guidance regarding the fundamental question of whether DDTP staff should become state employees or may remain outside of the employ of state government.  Until the Commission has received the necessary guidance from the Legislature, which may affect various issues raised in this rulemaking, it is premature for the Commission to implement SB 669 with respect to the DDTP.  Accordingly, this decision closes this rulemaking.  Upon receipt of the requested legislative guidance, the Commission will open a new docket to implement SB 669 and any other legislation that is pertinent to the administration of the DDTP.
Background

The Commission initiated this rulemaking by an order instituting rulemaking (OIR) issued May 8, 2000.  The OIR stated that the proceeding’s purpose is to implement the requirements of SB 669 with respect to the DDTP.  The OIR included issues related to whether SB 669 mandated or warranted changes to the administration of the program.

Parties had the opportunity to submit opening comments on the issues set forth in the OIR on May 30, 2000, and reply comments on June 19, 2000.  In September 2000, the Commission held public participation hearings in Oakland, Sacramento, Ontario, and San Diego.  On October 2, 2000, the Commission held a workshop in San Francisco.  In addition, individuals and groups sent e-mails and letters to the Commission in response to bill inserts describing this proceeding. 

On May 3, 2001, the Commission’s staff submitted its “Report to the California State Legislature by the California Public Utilities Commission Pursuant to Senate Bill 669” (SB 669 Report or Report).  The SB 669 Report detailed a transition plan for the transfer into the State Treasury of six funds associated with the telecommunications public purpose programs created and operated by the Commission.  

However, with respect to the DDTP, the Report identified a fundamental ambiguity in the provisions of SB 669, relating to whether the approximately 70 DDTP employees – many with specialized skills and experience -- must become state employees or may remain outside the employ of the state.  The Report noted that, under state law, the State Controller may not pay employees of any entity that is not a state agency, unless those employees are working for an organization under contract to a state agency.  (Report at 10.)  Currently, the DDTP staff members are not employees of a state agency, but rather of a quasi-governmental non-profit corporation subject to Commission oversight.  In addition, there is currently no contract between the Commission and the DDTP for the provision of services, and SB 669 does not explicitly authorize such a contract.  (Report at 10, 13.)  On the other hand, SB 669 codifies the existence of the DDTP Administrative Committee, which is authorized to advise the Commission regarding telecommunications programs to serve the deaf and disabled communities, as well as to “carry out” such programs under the Commission’s direction, control, and approval.  (Report at 11-13, citing Public Utilities Code Section 278(a)(1).)  Consequently, the Report sought legislative guidance and clarification regarding whether the Legislature intends for the DDTP staff to continue to operate outside the employ of the state pursuant to a legislatively-authorized contract or whether the Legislature intends for the DDTP staff employees to become civil service employees of the Commission.
  (Report at 13-17.)

Discussion

This rulemaking was designed to implement the provisions of SB 669 related to the DDTP.  However, as the SB 669 Report identifies, there is a fundamental, unresolved issue regarding the administration of the DDTP, namely, whether the approximately 70 DDTP staff members may remain outside of the employ of the state or must become employees of the CPUC or other appropriate state agency.  The SB 669 Report seeks legislative guidance on this issue.  Depending on the guidance the Commission receives, potential options identified in the Report for the administration of the DDTP are:  1) the staff continue to work for the DDTP Administrative Committee pursuant to a legislatively authorized contract; 2) the staff become CPUC employees; or 3) responsibility for the DDTP is transferred to another state agency.  

In light of this fundamental unresolved issue, it makes little sense to pursue this rulemaking.  The legislative guidance we receive will likely have a significant effect on the administration of the DDTP.  We find it advisable to await clarification from the Legislature before we take any steps to change the governance and administration of the program.  It is likely that any steps we might take in this rulemaking would need to be modified or reversed because of subsequent legislation.

Accordingly, we close this rulemaking docket.
  Once we have received further guidance from the Legislature, we will open a new docket to address SB 669 and any future legislation that may be enacted. 

We appreciate the time and resources that parties have devoted to development of the record in this rulemaking, particularly the contributions of members of the public who addressed the Commission in public participation hearings.  To avoid unnecessary duplication, once we open a new docket, we intend to make use of this record as much as possible.  In the new docket, the Assigned Commissioner will make a determination of the extent to which we should incorporate by reference portions of the record of this proceeding.

Comments on Draft Decision

The alternate draft decision of Commissioner Lynch in this matter was mailed to the parties in accordance with Pub. Util. Code § 311(g)(1) and Rule 77.6 of the Rules of Practice and Procedure.  Comments were filed on ______________ and reply comments were filed on ______________________.

Findings of Fact

1. This rulemaking was initiated to implement the requirements of SB 669 related to the DDTP, including to explore whether SB 669 mandated or warranted changes to the administration of the program.

2. The SB 669 Report has identified a fundamental, unresolved issue in the interpretation of SB 669 with respect to the administration of the DDTP, namely, whether the approximately 70 DDTP staff members may remain outside of the employ of the state or must become employees of the CPUC or other appropriate state agency.

3. The SB 669 Report requests legislative guidance on this issue.

4. It is likely that any steps we might take in this rulemaking would need to be modified or reversed because of subsequent legislation relating to the administration of the DDTP.

Conclusions of Law

1. It is advisable to await guidance from the Legislature before we take any steps to change the governance and administration of the program.

2. This docket should be closed.

3. Once we have received further guidance from the Legislature, we will open a new docket to address SB 669 and any future legislation that may be enacted.

ORDER

IT IS ORDERED that this proceeding is closed.

This order is effective today.

Dated ____________________, at San Francisco, California.

� The Report also identifies a potential third option – for the DDTP staff to become employees of, or under contract to, an appropriate state agency other than the Commission.


� Rather than leave this docket open and likely fail to meet the legislative goal of resolving rulemaking proceedings in 18 months, we choose to open a new docket once we have the necessary legislative guidance.
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