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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

	Application of Pacific Gas and Electric Company for verification, consolidation, and approval of costs and revenues in the transition revenue account.


	Application 98-07-003

(Filed July 1, 1998)

	In the Matter of The Revenue Adjustment Proceeding (RAP) application of San Diego Gas and Electric Company (U 902-E) for approval of 1) Consolidated changes in 1999 authorized revenue and revised rate components; 2) the CTC rate component and associated headroom calculations; 3) RGTCOMA balances; 4) PX credit computations; 5) disposition of various balancing/memorandum accounts; and 6) electric revenue allocation and rate design changes.


	Application 98-07-006

(Filed July 1, 1998)

	Application of Southern California Edison Company (U 338-E) to: 1) consolidate authorized rates and revenue requirements; 2) verify residual competition transition charge revenues; 3) review and dispose of amounts in various balancing and memorandum accounts; 4) verify regulatory balances transferred to the transition cost balancing account on January 1, 1998; and 5) propose rate recovery for Santa Catalina Island diesel fuel costs.


	Application 98-07-026

(Filed July 1, 1998)


O P I N I O N

Pursuant to Rule 47 of the Rules of Practice and Procedure, Southern California Edison Company (SCE) requests review on an expedited basis and modification of Decision (D.) 99-06-058.  Specifically, SCE requests authorization to temporarily suspend payment of Power Exchange (PX) energy credits to energy service providers (ESPs) and direct access customers until a solution to the current energy crisis and SCE’s current liquidity crisis has been achieved.  SCE asserts that this temporary suspension is necessitated by the radical increase in the PX energy charge in recent months.  SCE says the dramatically inflated market rates that it must pay for electricity for its customers and its current financial crisis, require expeditious action.

In the restructured electricity market in California, customers may subscribe to “bundled service” from the utility distribution company or “direct access” service from an ESP.  Customers who purchase bundled service from the utility pay a PX energy charge to cover the utility’s power supply costs.  For these bundled service customers, the customer’s total “bundled” bill (that is, a bill that includes charges for all utility services, including distribution and transmission charges), is capped at 1996 levels during the rate freeze period.  In other words, if the PX energy charge and transmission and distribution charges exceed the frozen rates, the customer does not pay the full PX energy charge but instead pays the capped rate.

Customers who elect direct access service currently receive a credit on their bills in the form of a PX energy credit.  This credit is intended to offset the energy costs included in the bundled rate.  There is no current cap on the amount of the PX energy credit given to direct access customers, i.e., the credit is exactly equal to the PX energy charge.

Prior to D.99-06-058, all three utilities’ tariffs provided that when a direct access customer’s PX energy credit exceeded the amount of the otherwise applicable bundled bill, the customer’s total utility charges would be equal to zero.  The customer would receive a “zero minimum bill” and the PX energy credit would be capped at the amount of transmission and distribution charges.  Thus, the customer would not receive a negative bill (and would not receive a refund or credit), even if the PX energy charge exceeded the total bill.  (D.99‑06‑058, at mimeo. 18-19.)

The Commission approved this provision in Resolution E-3510, finding that the zero minimum bill was essentially approved by D.97-08-056.  (Id., p. 20.) In Application (A.) 98-07-026 (the 1998 RAP proceeding), the Western Power Trading Forum (WPTF) proposed eliminating the zero minimum bill, arguing that it was a disincentive to direct access.  Pursuant to a compromise and stipulation between SCE, WPTF, and Enron, which was approved in D.99-06-058, the parties agreed to the elimination of the zero minimum bill provision of SCE’s tariffs so that direct access customers would start receiving credits for the entire negative amount of the bill.
  SCE interpreted the stipulation as requiring a cash payment when the credit exceeded the minimum bill.

SCE states that due to the recent extremely high energy (PX) prices in California, direct access customers have been receiving large payments of PX energy credits for the past several months.
  These credit payments have been provided both directly to the direct access customer and to the ESP (who is then required to pass on any credits owing to the direct access customer), depending on the method of billing used to serve the direct access customer.  SCE states that due to its current financial condition, it simply cannot continue to sustain the payment of these PX energy credits.  SCE suspended payment of any PX energy credits January 5, 2001.  In January 2001, the PX ceased operations.

Accordingly, SCE seeks modification of D.99-06-058 to temporarily suspend all PX energy credits to ESPs and direct access customers.  SCE proposes to continue to reflect the accumulated PX energy credits on the customer's bill, but will not send refund checks to these customers to the extent the total PX energy credits exceed other charges on the monthly bill.
  This temporary measure will enable SCE to concentrate its resources to continue to provide transmission and distribution services to all customers, rather than passing on credits to ESPs and their direct access customers.

Enron Corp. (Enron) opposes SCE’s petition.  Enron states that suspension of the stipulation between SCE, WPTF, and Enron (approved in D.99-06-058) violates the stipulation.  (The stipulation is Appendix A.)  Further, Enron argues that SCE’s petition is so ambiguous that it is impossible to discern the extent to which SCE seeks to forego its obligation to pay PX energy credits.  In this regard, SCE requests that the following language be added as a modifier to the Commission’s approval of the stipulation:

[F]rom the time period beginning January 5, 2001 and continuing until the date that a solution to the energy crisis is reached and Edison has recovered from its liquidity crisis, payments of PX Energy Credits to ESPs and direct access customers shall be suspended.

From this language, Enron believes it is not clear what SCE means by the term “suspended.”  Is it SCE’s intent to track the PX energy credits owed to direct access customers from January 5, 2001 forward and to pay the accumulated debt at a future time, or is it SCE’s intent to restart payment of PX energy credits at a future time, but not to pay the debt which has accumulated in the interim period?  Enron opposes any relief that disturbs the fundamental agreement expressed in the stipulation (i.e., SCE’s obligation to pay the totality of the PX energy credit) which was approved by the Commission.

Additionally, argues Enron, regardless of the form the requested suspension takes, SCE is seeking to have such suspension of its obligation to make payments of the PX energy credits in place for an indefinite, unknown period of time.  Enron asks:  Who decides that a solution to the energy crisis has been reached?  Who determines that SCE has recovered from its liquidity crisis?  Such subjective criteria for determining when payments to direct access customers and ESPs will recommence places direct access customers and ESPs last in line to be paid by SCE.  Enron claims that ESPs cannot continue to shoulder this debt, which continues to grow, indefinitely.  New West Energy Corporation makes much the same argument.

Discussion

We grant the petition as set forth below.

To understand the direct access issue, an example is appropriate.  In simplified form:  assume the bundled rate for electricity in SCE’s territory is 15¢/Kwh, which is separated into an electric energy charge of 5¢ and a transmission and distribution charge of 10¢.
  During the rate freeze, a bundled customer pays 15¢/Kwh regardless of an increase in the energy charge.  The responsibility for the deficit is yet to be determined.

A direct access customer is one who buys electric energy from an entity other than a public utility (an ESP), and has that energy transported over the public utility’s transmission and distribution lines.  If, in our example, the ESP energy charge fluctuated with the spot market, the direct access customer could win or lose.  If the ESP charged the direct access customer 4¢/Kwh for energy the customer has benefitted.  If, however, the cost of energy rises above 5¢/Kwh, then the customer would be better off remaining with the public utility.  To encourage direct access, this Commission authorized an energy credit to the direct access customer so that it would not be harmed by an increase in the price of energy.
  This is embodied in the stipulation set forth in D.99-06-058.  For example, the comparison is:

Bundled Rate

Electric Energy                5¢/Kwh

Transportation and       

 Distribution                   10¢
Total bundled rate         15¢/Kwh

Assume electric energy

PX cost of 20¢/Kwh

Utility Customer Bill                                   Direct Access Customer

Electric Energy        20¢/Kwh                                    20¢

T&D                           10¢                                              10¢
                                    30¢/Kwh                                   30¢

Bundled rate            -15¢

Deficit                        15¢/Kwh

If there were no credit, the direct access customer would be better off staying with the utility.  To encourage direct access, we authorized a credit of the price paid by the utility for electric energy to be offset against the bundled rate.  If the credit is in excess of the bundled rate, including transmission and distribution, the excess is a credit to the direct access customer.  In effect, transmission and distribution services are not paid for by the direct access customer, although the utility renders these services.

The direct access customer credit is determined:

Electric energy              20¢                Bundled rate            (15¢)/Kwh

T&D                                10¢                Credit                         20¢/Kwh

    Total                            30¢                Net to direct

Access Customer     5¢/Kwh

Utility Deficit

T&D not received         10¢/Kwh

Credit to Direct

  Access Customer          5¢

                                         15¢/Kwh

Since the actual bill sent to the direct access customer by the utility is for transmission and distribution only (in our example) the bill would be 10¢/Kwh.  Because the customer is entitled to a credit (utility cost of electric energy (20¢) less the bundled rate (15¢)), SCE credits him with the 5¢/Kwh balance.  This 5¢ was usually paid in cash.  Thus, the direct access customer pays 20¢/Kwh to its ESP and receives a 5¢/Kwh credit from the public utility – net 15¢/Kwh, the same as a bundled utility customer.

For direct access to succeed, the ESP must provide energy at a cost less than that of the PX.  If the PX price is 20¢/Kwh, the ESP’s price should be less.  If the ESP charges 18¢/Kwh, the direct access customer pays (in our example) 18¢ to the ESP and receives at 5¢ credit from the utility for a net payment of 13¢/Kwh.  However, the utility has incurred costs of the 5¢/Kwh credit to the direct access customer.  In effect, the utility is subsidizing direct access.

Recent events in the California electric market have caused a radical change in the area of direct access.  First, the Governor’s Proclamation of January 17, 2001, found that an emergency exists in the electricity market in California threatening “the solvency of California’s major public utilities,  ….”  Second, on February 1, 2001, Assembly Bill (AB) 1X was signed into law which, among other things, requires that the Department of Water Resources (DWR) procure electricity on behalf of California utilities.  

We note that in the stipulation between SCE, Enron, and WPTF, there is no mention of a cash refund to direct access customers - the reference is to a credit.

The operative portion of the stipulation states: 

“Specifically, SCE agrees to delete the direct access zero minimum bill provision from its tariffs and bill direct access customers without this mechanism, provided that (1) SCE is only required to implement this change to its bills when its billing systems are otherwise capable of making this change (which is expected to occur on or before July 1, 1999); and (2) SCE will refund (without interest), in the form of a credit to the bill, any amounts which are charged to the Direct Access Customers, that otherwise would not be charged, solely due to imposition of the minimum bill for the time period beginning with the effective date of a decision approving elimination of the minimum bill, and ending with the date on which the billing change is made assuming that SCE’s billing system is unable to make this change by the time a decision is rendered in this proceeding.  SCE expects that refunds of this nature would not be necessary due to billing system constraints beyond July 1, 1999.”  (Emphasis added.)

We find no provision in the stipulation which would require SCE to make a cash payment in lieu of a credit.  Although we interpret the stipulation narrowly, if given a broader interpretation requiring cash payments, we would still suspend the payment of cash in lieu of a credit.  As proclaimed by the Governor, as found in Water Code § 8000, et seq., and as set forth in Pub. Util. Code § 330, especially § 330(g) (“Reliable electric service is of utmost importance to the safety, health, and welfare of the state’s citizenry and economy.” …)  Our primary duty is to ensure reliable electric service.  Utility cash, which is in short supply, should be conserved to provide reliable service.  However, SCE must continue to track and accrue credits for direct access customers.

SCE informs us that there is currently due direct access customers as of mid-February 2001, credits in excess of $202 million.  In the current energy crisis, SCE should not be preferring the direct access customer over other creditors by making cash payments to them. 

Because of the current emergency, this order suspending payment of cash refunds to direct access customers should apply to PG&E and SCE.  This order does not apply to SDG&E because its rate freeze has ended and a direct access credit is no longer required.

Today’s decision does not deal with the outstanding issues surrounding payments and credits remaining due to direct access customers or reformation of the stipulation approved in D.99-06-058.  Both of these sets of issues should be addressed expeditiously.  We believe that modification of D.99-06-058 is necessary due to the demise of the Power Exchange.  Parties are directed to file comments in 20 days on a modification of D.99-06-058 to adopt a bottoms-up calculation for direct access customers.  Reply comments may be filed within 5 days thereafter.  Moving to a bottoms-up approach would require direct access customers to pay a rate that reflects only the non-generation cost elements of the utility’s frozen rate (i.e. transmission, distribution, public purpose program costs, nuclear decommissioning and CTC).  Such an approach would eliminate the undercollection concerns and disputes over calculation of the credit under the top-down approach required by the stipulation and D.99-06-058.  A bottoms-up approach would allow direct access customers to pay only for services provided to them, while being consistent with the rate freeze and PU Code Section 368(b). 

Contrary to the proposed decision issued by the Administrative Law Judge and Assigned Commissioner, this draft alternate decision does not suspend direct access under Water Code Section 80110 as enacted by AB 1X.  That section declares that “After the passage of such period of time after the effective date of this section as shall be determined by the commission, the right of retail end use customers to acquire service from other providers shall be suspended until the department [of water resources] no longer supplies power hereunder.”  It appears that Water Code Section 80110 may only give the Commission discretion over the timing of the suspension, but not the terms of it. Attached to this draft alternate decision as Appendix B is a memorandum from the State Treasurer, the Department of Finance and the DWR (memo) expressing their concerns about the impact of a continuation of direct access on the saleability of the DWR Power Purchase Revenue Bonds authorized recently by the Legislature.  Relying on the provisions of Water Code Section 80110, the memo opines that there are only two options for resolving the concerns—either the Commission must suspend direct access or the Legislature must act quickly to revise AB 1X to permit direct access to continue with conditions resolving their concerns.  In the comments on this draft alternate decision, parties should address: 1) whether there is any way the Commission may act to accommodate those concerns besides suspension without violating Water Code Section 80110; 2) whether less onerous conditions can resolve the concerns and, if so, why and how; and 3) the impact of the conditions proposed in the memo on direct access and resolution of market dysfunction.

Comments

This alternate is being mailed 13 days prior to the Commission’s consideration of the ALJ’s proposed decision.  A reduction of the applicable 14- day period for review and comment under Rules 77.6(d) and 77.7(b) is required in order for the Commission to consider this matter at its June 28, 2001 meeting.  Pursuant to Rule 77.7(f)(9), public necessity requires this action, as the public interest in adopting a decision addressing direct access issues at that time in order to address matters relevant to the current energy crisis outweighs the public interest in having the full public review and comment period.  Comments are due on June 25 and whenever possible should be served electronically on anw@cpuc.ca.gov.  Reply comments may be filed by noon June 27, 2001.  Parties in R.94-04-031 and I.94-04-032 may file comments to this draft alternate decision in this docket.

Findings of Fact

1. An emergency exists in the electricity market in California.

2. Direct access is a necessary component of restoration of functional electricity markets.

3. There is no requirement for SCE to make cash refunds to direct access customers or ESPs in lieu of a bill credit, at this time.

4. The Commission should consider modifying D.99-06-058 by adopting a bottoms-up calculation for direct access customers.

5. The Commission should act expeditiously to address remaining concerns over issues surrounding credits and payments due to direct access customers.

6. Pursuant to Water Code Section 80110, this Commission should determine when the right of retail end use customers to acquire service from other providers shall be suspended, but has discretion as to the timing of such a suspension .

7. State officials have expressed concerns about the impacts of a continuation of direct access upon the saleability of state revenue bonds.  The Commission should explore alternatives to suspension of direct access that may accommodate those concerns.

Conclusions of Law

1. The petition of SCE should be granted.

2. SCE should not make cash payments to direct access customers or ESPs to satisfy the PX credit, but should continue to track and accrue credits for such customers.

3. The determinations we make today should apply to PG&E, SDG&E, as well as SCE.

4. This order should be served on the parties to R.94-04-031 and I.94-04-032, who may file comments to the draft alternate decision in this docket.  

5. This order should be effective today so that our findings may be implemented expeditiously.

ORDER

IT IS ORDERED that:

1. The petition of Southern California Edison Company (SCE) to modify Decision 99-06-058 is granted to the extent set forth in Ordering Paragraph 2. 

2. This order shall apply to Pacific Gas and Electric Company (PG&E) and San Diego Gas & Electric Company (SDG&E).

3. SCE and PG&E shall not make any payments of cash to direct access customers or energy service providers to satisfy the customers’ Power Exchange credit balance, but shall continue to accrue and track such credits.

4. Comments on the adoption of a bottoms-up calculation for direct access customers shall be filed in 20 days.  Reply comments may be filed 5 days thereafter. 

This order is effective today.

Dated 




, at San Francisco, California. 


[image: image1.png]A.98-07-026 et al. /ALJ/RAB/sid
APPENDIX A =
Page 1
STIPULATION AGREEMENT AMONG
SOUTHERN CALIFORNIA EDISON COMPANY, ENRON CORP. AND THE
WESTERN POWER TRADING FORUM ADDRESSING
CERTAIN ISSUES IN THE REVENUE ADJUSTMENT PROCEEDING
(APPLICATION NO. 98-07-026)

In accordance with Article 13.5 of the California Public Utilities Commission’s
7(“Commission”) Rules of Practice and Procedure, the Western Power Trading Forum (*WPTEF”)
Enron Corp. (Enron) and Southern California Edison Company (“SCE”) (hereinafter referred to
as “the Farties”), by and through their undersigned representative, enter into this Stipulation
7Agreement to resolve certain issues in SCE’s application in the 1998 Revenue Adjustment
Proceeding, A. 98-07-026 (RAP):

1
RECITALS
1 7SCE filed its application in the RAP on July 1, 1998, requesting that the
Commission approve: 7(1) the consolidated rates and revenue requirements authorized for SCE
in other proceedings or pufsuant to mechanisms established in other proceedings; (2) verification
of the residual Competition Transition Charge (“CTC”) revenue determination as set forth in
SCE’s TRA; (3) proposed distribution of balances in various balancing and memorandqm
accounts not included for review in the Annual Transition Cost Proceeding (“ATCP”), Energy
Cost Adjustment Clause (“ECAC”)r proceeding, or Section 37 6 Proceeding; (4) verification that
the regulatory account balances were appropz:-tely transferred to the TCBA on January 1, 1998
and (5) proposed rate recovery for Santa Catalina Island diesel fuel costs
2 VOnSeptemb'er 16, 1998, the Commission issued its Scoping Memo and Ruling of

Assigned Commissioner which directed that parties to the proceeding could raise issues which
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concerned the accuracy of the PX credit, consistent with its earlier May 14, 1998 Coordinating

Commissioner Ruling.

'On October 28, 1998, WPTF filed its Direct Testimony of the Western Power
7Trading Forum on the Accuracy of the PX Credit. Among other things, the WPTF testimony
7advocated that the CPUC require: (1) that the utilities publish all of the inputs used t¢ compute
the PX Credits, and in particular, the invoices that they receive from the Power Exchange; or
7alte'mate‘.y, that computations of “PX Credits” be performed by a nevtral, non-utility party; and
7(2) that the utilities’ direct access tariffs be modified to eliminate an inherent bias against direct

access — the so-called “zero-minimum-bill” provision.

4 In its rebuttal testimony filed on November 18, 1998, SCE responded to the
7proposals of WPTF by stating that if SCE were to make all the inputs to the PX credit
calculations public, other market participants would be able to analyze how SCE participates in
the day-ahead, hour-ahead and real-time markets, which could result in an increase in the prices

SCE pays the PX and therefore increase costs to end-use customers.

5 'On December 16 and 17, the Parties discussed their differences and reached
agreement on the contested issues as described in Section II below. 'The Parties intend that the
Commission approve this Stipulation without modification or condition as described herein. The
Parties believe this Stipulation is: (1) reasonable in light of the record; (2) consistent with the

law; (3) in the public interest because it reasonably resolves issues of law and fact; and (4)
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7 p}ovides for a mutually acceptable outcome to some issues in a pending proceeding thereby
7avoiding the time, expense and uncertainty of litigation on issues this Stipulation resolves,
Bl
'AGREEMENT

'As a compromise between their respective litigation positions in Application No. 98-07-
7026, and in consideration of the recitals set forth above, the Parties agree as follows

‘A.  Direct Access Minimum Bill

‘Responding to Commission Decision 97-08-056, the utilities filed a series of Advice letters

and suppl tsrequesting apr 1 of changes to their tariffs. Among these Advice Letters were
proposed changes to the utilities’ electric rate schedules that described the terms and conditions of
service which would b ::1 icablet 1 that elected direct access Each‘ofthe utilities

electric rate schedules now include language which provides for a zero minimum bill.' These
7prow'sions require that when a direct access customer's PX credit exceeds the amount of the

I licable bundled service bill, the customer’s total utility charges will be equal to $0.00,

LIRS

‘The Commission approved these Advice Letters with Resolution E-3510 (December 16,
71997), to accommodate the anticipated beginning of direct access by January 1, 1998
‘Resolution E-3510 noted that “PG&E’s minimum bill proposal for direct access customers was
'made in the Cost Separation Proceeding,” and concluded that the proposal “was therefore
implicitly adopted by D. 97-08-056.”

In +*he RAP proceeding, WPTF has proposed elimination of the zero minimum bill

Vprovision in the tariffs, contending that the provision acts as a disincentive to direct access. SCE

'SCE did not propose the zero minimum bill in the advice letter mplementmg D.97-08-056,
it only proposed it after Resolution E-3510 ordered it to implement a zero minjmum bill
provision.

‘setenron.doc 3






[image: image4.png]A.98-07-026 et al. /ALJ/RAB/sid  APPENDIX A  Page 4

Hiow agrees with WPTF’s proposal in the context of this settlement. Specifically, SCE agrees to
delete the direct access zero minimum bill provision from its tariffs and bill direct access
customers without this mechanism, provided that (1) SCE is only required to implement this
7change to its bills when its billing systems are otherwise capable of making this change (which is
7e>ipected to occur on or before July 1, 1999); and (2) SCE will refund (without interest), in the
form of a credit to the bill, any amounts which are charged to the Direct Access Customers, that
“otherwise would not be charged, solely due to imposition of the minimum bill for the time period
‘beginning with the effective date of a decision approving elimination of the minimum bill, and
7ending with the date on which the billing change is made assuming that SCE's billing system is
‘unable to make this change by the time a decision is rendered in this proceeding. SCE expects

that refunds of this nature would not be necessary due to billing system constraints beyond July

11,1999,

'B.  Information Used to Calculate the PX Credit

'SCE, WPTF and Enron agree that WPTF will withdraw its proposal to require SCE to
‘make public all information and data necessary to calculate the PX price used in customer billing
7(and in crediting direct access customer bills) WPTF and Enron now agree with SCE’s position
‘in the context of this settlement. SCE will continue, however, to make public that information
‘which it currently provides to interested parties. Information currently provided is limited to:
(1) load profile data; (2) hourly prices; (3) 30-day average prices for each rate schedule (or
7multiple week averages as may be required by the Commission); and (4) distribution loss factors.

“'WPTF and Enron further agree that they will not seek to make public information other than (1),
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7(2) (3) and (4) above through audit of SCE's calculation of the hourly and/or average prices used
in billing customers (and in establishing DA credits)
IL
'RESERVATIONS
7The Parties agree that this Stipulation represents a compromise of their respective
71itigation positions. It does not represent the Parties’ endorsement of, or agreement with, any or
all of the recommendations made by the other party.

2 ‘The Parties shall jointly request Commission approval of this Stipulation. The
7Parties additionally agree to actively support prompt approval of the Stipuiation. Active support
7shall include briefing, comments on the proposed decision, writt_en and oral testimony, if
7required, appearances, and other means as needed to obtain the approvals sought. The Parties
7further agree to jointly participate in briefings to Commissioners and their advisors regarding the
7Stipulation and the issues compromised and resolved by it.

3 “This Stipulation embodies the entire understanding and agreement of the Parties
7with respect to the matters described herein, and, except as described herein, supersedes and
cancels any and all prior oral or written agreements, principles, negotiations, statements,
7representations or understandings between the Parties.

R4 , “The Stipulation may be amended or changed only by a written agreement signed
- ﬁ

by the ies.

5 “The Parties have bargained eamestly and in good faith to achieve this Stipulation.
VThe Parties intend the Stipulation to be interpreted and treated as a unified, interrelated

agreement. The Parties therefore agree that if the Commission fails to approve the Stipulation as

e —

reasonable, and adopt it unéonditionally and without modification, including the findings and
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determinations requested hemn either Party may in its sole cimrmm elect to terminate the

st e

7St1pulat10n. The Parties further agree that any material change to the Stipulation shall give each

7Pa:rty in its sole discretion, the option to terminate the Stipulation. In the event the Stipulation is
terminated, the Parties will request that the unresolved issues in Application No. 98-07-003 be
‘heard at the earliest convenient time.

6 ‘This Stipulation represents a compromise of Parties’ respective litigation

positions and is not intended to establish binding precedent for any future proceeding. The

Parties have assented to the terms of this Stipulation Agreement only for the purpose of arriving

 at the various compromises embodied herein. Each Party expressly reserves its right to advocate,

in current an future proce%positions, principles, assumptions, arguments and

Mmhqdaﬁéoww that may be different from those underlying this &stxpummr%

7 ‘The Parties agree that no signatory to this Stipulation, nor any member of the
Staff of the Commission, assumes any personal liability as a result of the Stipulation Agreement.

8 ‘Each of the Parties hereto and their respective counsel have contributed to the
7preparation of this Stipulation. Accordingly, the Parties agree that no provision of this
7Stipulation shall be construed against any Party because that Party or its counsel drafted the
provision.

9. Tt is understood and agreed that no failure or delay by any Party hereto in
7exercising any right, power or privilege hereunder shall operate as a waiver hereof, no shall any
‘single or partial exercise thereof preclude any other or future exercise thereof or the exercise of
any other right, power or privilege.

10.  This document may be executed in counterparts, each of which shall be deemed

an original, but all of which together shall constitute one and the same instrument.
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11 7This Stipulation shall become effective between the Parties on the date the last

7Party executes the Stipulation as indicated below

7In witness whereof, intending to be legally bound, the Parties hereto have duly executed

7this Stipulation on behalf of the Parties they represent.

WESTERN POWER TRADING FORUM

SOUTHERN CALIFORNIA EDISON COMPANY

T T

Daniel Dougloss
Attorney

ey
%

Dated: /- & 9“7

Beth A. Fox
Attorney

o
Dated: ,/”5” / 7

ENRON CORP.

. B

J#anne Bennett
ttorney

Dated: | /é [qc\

(END OF APPENDIX A)
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MEMORANDUM
Date: June 12, 2001
To: Interested Parties -- Department of Water Resources Power Purchase Program
‘From: State Treasurer Philip Angelides

B. Timothy Gage, Director, Department of Finance
Thomas Hannigan, Director, Department of Water Resources

‘Subject: ‘Power Purchase Revenue Bond Requirements Related to “Retail Access”

The purpose of this memo is to inform you of the potential impact on the proposed Department of
Water Resources (DWR) Power Purchase Revenue Bonds arising from the possibility that existing
power customers being served by DWR would “exit the system” and move to other energy providers
(also referred to as retail access, opt-out, direct access). AB 1X addre...d this potential impact in
Section 8C: 10 of the Water Code, which states, in relevant part: “...After the passage of such period of
time after the effective date of this section as shall be determined by the [CPUC], the right of retail end
use customers pursuant to Article 6 (commending with Section 360) of Chapter 2.3 of Part 1 of
Division 1 of the Public Utilities Code) to acquire service from other providers shall be suspended
until the department no longer supplies power hereunder.”

We are aware that the Legislature is examining alternatives to the above provision in the form of
various legislative proposals on the subject of retail access. We also understand the CPUC has begun
certain proceedings, on a parallel track with legislative efforts, in anticipation of any necessary action
as required by AB 1X. The State Treasurer’s Office, the Department of Finance, the Department of
Water Resources, and members of the financing team for the DWR Power Purchase Revenue Bonds
have identified the key conditions that must be included in any retail access program which might be
allowed by the Legislature in order to enable the State to sell the bonds needed to repay the General
Fund and protect ratepayers. Attached is a briefing paper that outlines these conditions.

‘The primary factors behind the conditions outlined in the briefing paper are as follows:

‘The bonds are needed to repay the General Fund and protect all ratepayers from dramatic rate
increases that otherwise would result from the current costs of power purchased on their behalf;

To sell the bonds with the investment grade ratings required by law, it will be necessary to control
the conditions under which ratepayers (generally large users, such as industrial customers) “exit the

system”; and

Such controls and conditions are needed to ensure those who depart pay their “fair share” of costs

incurred on their behalf, and thus to preven. .ne remaining ratepayers (generally small commercial
and res.dential users) from being left to shoulder a disproportionate share of the costs incurred by

DWR on behalf of all existing ratepayers.

The conditions contained in the attached briefing paper must be included in any legislation allowing
retail access. The process of marketing the DWR bonds, including solicitation of credit enhancement
and rating approvals, is expected to commence in July, requiring legislative or CPUC action by the end
of June. We look forward to working with you to resolve this matter in the next few weeks.

‘Attachment
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7 RETAIL ACCESS -- CONDITIONS NECESSARY
FOR ISSUANCE OF DWR POWER PURCHASE REVENUE BONDS

Background

The proposed Department of Water Resources (DWR) Power Purchase Revenue Bonds are needed to
repay the General Fund and protect all ratepayers from dramatic rate increases that otherwise would result
from the current costs of power purchased on their behalf. To sell the bonds with the investment grade
ratings required by law, it will be necessary to control the conditions under which ratepayers (generally
large users, such as industrial customers) could “exit the system” if they negotiate favorable terms with
other energy providers. Such controls and conditions are needed to ensure those who depart pay their
“fair share” of costs incurred on their behalf, and thus to prevent the remaining ratepayers (generally
small commercial and residential users) from being left to shoulder a disproportionate share of the costs
incurred by DWR on behalf of all existing ratepayers.

Existing Statute
AB 1X addressed this potential impact in Section 80110 of the Water Code, which states, in relevant part

“...After the passage of such period of time after the effective date of this section as shall be determined
by the [California Public Utilities Commission], the right of retail end use customers pursuant to Article
6 (commending with Section 360) of Chapter 2.3 of Part 1 of Division 1 of the Public Utilities Code) to
acquire service from other providers shall be suspended until the department no longer supplies power
hereunder.”

Credit Concerns Affecting Bond Issuance

In order for the DWR Power Purchase Revenue Bonds to achieve investment grade ratings and be sold to
repay the General Fund and protect California’s ratepayers, certain conditions must be placed on retail
access. Conversely, allowing unfettered retail access would seriously undermine the credit-worthiness of
the bonds. Specific credit concerns are, at their root, focused on the perceived risk of potential revenue
shortfalls. Specifically, credit concems include the following:

Customers currently are purchasing DWR power at prices significantly below DWR’s costs. DWR’s
bonds will make up this difference, and future revenues from customers will be used by DWR to
make debt service payments. If such customers are permitted to “exit the system” without equitable
payments of their share of costs incurred by DWR on behalf of ratepayers, the burden of repaying the
difference to DWR (that is, the burden of covering debt service payments) will fall on a smaller base
of remaining customers, significantly (and unfairly) increasing their power rates. There is a concern
that as power rates paid by the remaining customers would rise, customers would have additional
economic incentive to abandon DWR power, creating a spiral of declining customers and rising power
rates. -

e DWR is entering into power purchase contracts on behalf of all customers to stabilize rates.
Unfette-ed retail access could create a situation where so many customers stop purchasing DWR
power that DWR ends up with more contracted power than its remaining customers need (i.e.,
“stranded costs”). In that case, the remaining customers would bear the burden of paying for power
purchased for the benefit of the departing customers. It is important to prevent the si. ation where too
many customers would leave, such that DWR’s revenue requirements would create an unreasonable
burden on the remaining customers, thereby creating concerns regarding credit-worthiness of the
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‘program. To mitigate such credit concerns, action must be taken now to prevent a problem from

arising due to retail access, rather than relying on any future PUC or legislative action to “fix” such a
problem if it arose.

Conditions Necessary for Bond Issuance

To accress these credit concerns with respect to retail access, the following “exit fee” requirements would
need to be enacted by the Legislature, or the CPUC would have to act to suspend retail access, in order to
allow issuance of long-term bonds with the investment grade ratings require by law:

“Any existing customer must be required to pay as part of an “exit fee” an amount determined by

DWR to be equal to the difference between what the customer paid DWR for previously-delivered
DWR power, and the cost incurred by DWR in providing such power (including, but not limited to,
costs of debt incurred to purchase the power). DWR would consult with the CPUC as needed to
make such determination.

“As an additional part of an exit fee, in order to protect DWR and remaining DWR customers from

having “stranded costs” in the future, prior to allowing any customers to “exit the system”, DWR
must determine if such customers’ decisions to stop purchasing power from DWR would adversely
affect DWR’s ability to meet its contracted power purchase and debt service obligations. DWR also
must determine if such decisions would result in increases in the cost of power to DWR’s remaining
customers. If DWR determines that either would occur, the customers proposing to stop purchasing
DWR power should be required to make an additional exit fee payment to DWR to compensate for
the costs their actions would create. The additional exit fee payment, to be determined by DWR,
would need to be equal in value to the difference between the projected contract cost of the power
that otherwise would be sold to such customer and the projected market value of such power. DWR
would consult with the CPUC as needed to make such determination. Upon the payment of such
amount, DWR would be able to sell the excess power without unfairly burdening the remaining
customers or jeopardizing its ability to meet its payment obligations going forward.

The DWR would use the revenue from the two potential exit fee components discussed above to either
accelerate the repayment of bonds or take other action to ensure sufficient revenues would exist in the future
to pay-off the bonds that remain outstanding.

'As a practical matter, DWR cannot make the above determinations without a rational, orderly process

that takes into account the potential impact of all customers seeking to exit the system over a given
period of time. In the absence of a comprehensive approach, any “case by case” analysis would be
arbitrary, such that the “first in line” might appear to cause no negative impact, while the “last in
line” might appear to have significant impact. Therefore, some “window” during which customers
could apply to exit the system would be needed. This could take the form of an annual or other
periodic “enrollment period” or other mechanism that would provide both DWR and customers with
an understandable, predictable mechanism for decision-making.

6/12/01




(End of Appendix B)

�  This frozen rate now is supplemented by the 1¢/kWh surcharge adopted in D.01�01�018, and the 3¢/kWh surcharge adopted in D.01-03-082.  


�  PG&E and SDG&E entered into similar stipulations with WPTF and Enron.


�  For example, recent electricity prices have ranged from 25¢/kWh ($250 per MWh) to 50¢/kWh ($500 per MWh) compared to 8¢/kWh ($80 per MWh) in late October 2000.  Since June 2000, SCE has made payments of PX energy credits in the amount of $157 million to direct access customers and ESPs.


�  SCE will notify ESPs and direct access customers through a bill message that refund checks will not be issued for PX energy credits.


�  The electric energy charge is the total frozen rate less distribution, transmission, public purpose programs, nuclear decommissioning, and trust transfer amounts.


�  D.99-06-058, at mimeo. 19.
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