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TO:  PARTIES OF RECORD IN INVESTIGATION 01-04-002, ET AL.

This is the draft alternate decision of Commissioner Henry Duque.  It will be on the Commission’s agenda at the meeting on August 2, 2001.  The Commission may act then, or it may postpone action until later.

When the Commission acts on the draft decision, it may adopt all or part of it as written, amend or modify it, or set it aside and prepare its own decision.  Only when the Commission acts does the decision become binding on the parties.

Pursuant to Rule 77.6(d), comments on the draft decision shall be filed and received by July 26, 2001, and no reply comments will be accepted.

In addition to service by mail, parties should send comments in electronic form to those appearances and the state service list that provided an electronic mail address to the Commission, including advisor Lynne McGhee at lmc@cpuc.ca.gov.  Finally, comments must be served separately on the Assigned Commissioner.

/s/  LYNN T. CAREW
Lynn T. Carew, Chief

Administrative Law Judge
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Decision ALTERNATE DRAFT DECISION OF COMMISSIONER

DUQUE  (Mailed 7/19/01)

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Order Instituting Investigation whether Pacific Gas and Electric Company, Southern California Edison Company, San Diego Gas & Electric Company, and their respective holding companies, PG&E Corporation, Edison International, and Sempra Energy, respondents, have violated relevant statutes and Commission decisions, and whether changes should be made to rules, orders, and conditions pertaining to respondents’ holding company systems.
Investigation 01-04-002

(Filed April 3, 2001)

In the Matter of the Application of SOUTHERN CALIFORNIA EDISON COMPANY (U 338-E) for authorization to implement a plan of reorganization which will result in a holding company structure.


Application 87-05-007

(Filed May 6, 1987)

In the Matter of the Application of San Diego Gas & Electric Company (U 902-M) for Authorization to Implement a Plan of Reorganization Which Will Result in a Holding Company Structure.


Application 94-11-013

(Filed November 7, 1994)

In the Matter of the Application of Pacific Gas and Electric Company (U 39 M) for Authorization to Implement a Plan of Reorganization Which Will Result in a Holding Company Structure.


Application 95-10-024

(Filed October 20, 1995)

Joint Application of Pacific Enterprises, Enova Corporation, Mineral Energy Company, B Mineral Energy Sub and G Mineral Energy Sub for Approval of a Plan of Merger of Pacific Enterprises and Enova Corporation With and Into B Mineral Energy Sub (“Newco Pacific Sub”) and G Mineral Energy Sub (“Newco Enova Sub”), the Wholly Owned Subsidiaries of a Newly Created Holding Company, Mineral Energy Company.
Application 96-10-038

(Filed October 30, 1996)

DECISION GRANTING MOTIONS TO DISMISS
FOR LACK OF JURISDICTION

I. Summary

Respondents PG&E Corporation (PG&E Corp.), Edison International (EIX), and Sempra Energy (Sempra) (collectively, the holding companies), move to dismiss for lack of subject matter jurisdiction.   PG&E Corp. is the holding company for Pacific Gas & Electric (PG&E).  EIX is the holding company for Southern California Edison, and Sempra Energy is the holding company for San Diego Gas & Electric.   The respondent holding companies contend that the Commission lacks jurisdiction over them because they are not public utilities.  We agree. 

The Commission has jurisdiction over the electric utilities to impose and now enforce conditions relating to the holding company structure.  More specifically, the Commission has jurisdiction over the electric utilities to have conditioned our reorganization approval on them securing the agreement of their respect holding companies.  The resulting agreements are not a legislative or constitutional grant of jurisdiction over the non-public utility holding companies, however.  Subject matter jurisdiction cannot be created by estoppel, waiver or unclean hands based on the agreements.  

The agreements, while not conferring subject matter jurisdiction, are nevertheless binding on the holding companies.  Indeed, the holding companies acknowledge that the agreements are binding and enforceable in superior court.  We therefore authorize our General Counsel to file in superior court if necessary to enforce the agreements against the holding companies. 

II. Background

In 1985, San Diego Gas and Electric Company (SDG&E) filed an application under Section 854 of the Public Utilities Code
, to reorganize under a holding company structure.
  SDG&E sought to form a new holding company to which SDG&E would transfer ownership of all of its common stock and all of its non-utility subsidiaries. According to SDG&E, this reorganization was necessary because of trends toward deregulation and increasing competition in the electric industry.  The Commission approved that application, subject to a variety of conditions that it found necessary to protect the public interest.
  SDG&E ultimately decided not to form its holding company at that time.

One year later, Southern California Edison Company (SCE) applied, also under Section 854, to reorganize under a holding company structure.
  According to SCE, the primary purpose underlying the proposed reorganization was to “face the new challenges resulting from the partial deregulation of the traditional electric utility business.”  We approved the application, once more subject to certain conditions designed to protect the public interest.
   We intended the conditions to mitigate the dangers stemming from the reorganization so that ratepayers would be indifferent to the change. As required by the Commission’s order, SCE filed a written notice agreeing to the conditions.

In 1995, SDG&E returned to the Commission, once again seeking authorization to reorganize under a holding company structure.
  At the time, the Commission determined that the reorganization involved no change in actual control of SDG&E, and therefore decided the application could proceed under Section 818, rather than Section 854.  Despite this difference, we once again imposed certain conditions on the utility and its holding company as a prerequisite to our approval, designed to maintain ratepayer indifference and protect the public interest.
  And, once again, we required the utility and holding company to pass board resolutions signifying their agreement to those conditions.  Both the utility and its holding company passed such resolutions signifying their agreement.

The same pattern continued in two more applications.  In 1996, Pacific Gas and Electric Company (PG&E) applied under Section 818 of the Public Utilities Code to reorganize under a holding company structure.
  We approved that application, subject to a number of conditions designed to maintain ratepayer indifference and protect the public interest, and subject to the agreement of PG&E’s and its holding company’s boards of directors.
  The following year, SDG&E’s parent holding company, Enova Corporation, applied to merge with Pacific Enterprises, to form a new holding company that would own SDG&E, and which eventually became Sempra Energy.
  We approved this application pursuant to Section 854 of the Public Utilities Code, once more imposing certain conditions intended to protect the public interest, and requiring that the newly formed holding company agree to those conditions.

On April 3, 2001, the Commission issued an Order Instituting Investigation (“OII”) to investigate whether PG&E, Edison, SDG&E, and their respective holding companies, violated any of the terms of the holding company agreements.  The subject motions to dismiss followed.  

The holding companies in their motions acknowledge our jurisdiction to impose conditions on the reorganization, including that the electric utilities secure the holding companies’ agreement.  The holding companies also acknowledge their obligations to uphold the agreements which resulted.  The holding companies contend that the agreements are enforceable in superior court, not in this proceeding.  The holding companies argue that the Commission lacks subject matter jurisdiction because they are not “utilities” under the provisions of the Public Utilities Code.  The holding companies add that subject matter jurisdiction may not be created or the jurisdictional defect cured by waiver, estoppel or unclean hands.  

III. Discussion

A. The Commission does not have jurisdiction over the non-public utility holding companies.

The Commission is a regulatory body that derives its powers from the Constitution and the Legislature. Public Utilities Commission v.City of Fresno (1979) 62 Cal. Reptr. 79.  The Commission has no jurisdiction over an entity unless it falls within one of the enumerated classes of public utilities in Article XII, section 23 of the California Constitution, or Section 216. Television Transmission v. Public Utilities Commission (1956) 47 Cal.2d 82, 84, 85. As we previously acknowledged, the “California Supreme Court has held that unless the entity is a public utility . . . the Commission is without power to issue any orders against the entity.” Westcom Long Distance, Inc. v. Pacific Bell (1994) 54 CPUC 2d 244, 255 [D.94-04-082].    

The Utility Reform Network (TURN) and the Office of Ratepayer Advocates (“ORA”) concur that the “[t]he holding compan[ies] … are not subject to the direct jurisdiction of state regulatory Commissions.”
  ORA states that “nothing in the California Constitution or the Public Utilities Code confers jurisdiction on the Commission to directly regulate the activities of a utility affiliate which is not itself a public utility.”
 

Neither Section 854 nor Section 818 extend the jurisdiction of the Commission to the regulation of non-utility corporations.  Rather, the Commission has jurisdiction to ensure that the electric utility structures the reorganization in such a way as to protect the ratepayers.  As explained by ORA, “[t]he Commission has only one opportunity to provide [ratepayer] protection – through this proceeding granting … conditional approval to reorganize. This is the Commission’s only jurisdictional opportunity to protect ratepayers from the costs and risks of [the] unregulated activities [of the resulting holding company].”
 

Furthermore, the power of the Commission under Section 701 to do all things “necessary and convenient” only pertains to our exercise of jurisdiction over public utilities.  Section 701 does not “confer upon the Commission any [independent] authority.” Assembly of the State of California v. Public Utilities Commission (1995) 48 Cal. Rptr. 2d. 54.  The California Supreme Court has expressly “rejected a construction of Section 701 that would confer upon the Commission powers contrary to other legislative directions, or to express restrictions placed upon the Commission’s authority by the Public Utilities Code. “ Id. at 89.

B. The Commission may enforce the holding company agreements in superior court.  

The California Supreme Court has also made clear that conditions agreed to by a non-public utility, while not establishing Commission jurisdiction, are binding and enforceable in superior court. See Henderson v. Oroville-Wyandotte Irrigation District (1931) 213 Cal. 514, 529.  The holding companies are therefore bound to uphold the agreements.   In fact, the holding companies have never claimed that the Commission may not now enforce these conditions in superior court.

Henderson is analogous to the instant case. See id.  In Henderson, two public water utilities sold their systems to an unregulated district.   The Commission had approved the sale only after the district agreed to charge outside water users the same rate as customers located within its boundaries.  The district subsequently violated this agreement by overcharging outside users.  Instead of initiating its own proceedings, the Commission filed an action in the superior court. See id.  The trial court found that the agreement was binding on the district.

The Supreme Court affirmed the ruling of the trial court.  The Supreme Court expressly stated that the Commission did not have jurisdiction over the district. Id. at 524.  The Supreme Court then went on to state that the Commission had jurisdiction to impose conditions on the sale of the public utilities, and the district was bound by those conditions:

“While it is true that the [district] is not in any manner under the jurisdiction of the Railroad Commission … we know of no law, and none has been called to our attention by the district, which would permit the [District] to disregard the conditions under which [it] made [its] purchase.” (emphasis added). Id. at 529.

Similarly, under Sections 818 and 854, we had jurisdiction to condition our approval of the reorganization and require that the utilities secure the agreement of the holding companies.  The holding companies, like the district, were not public utilities subject to our jurisdiction.   The holding companies expressly agreed to certain conditions, and they acknowledge that the conditions are binding.   Pursuant to Henderson, we authorize our General Counsel to file in superior court to the extent necessary to enforce the agreements against the holding companies.
C. The holding companies are not barred from challenging the jurisdiction of the Commission.
We next refute the arguments that the holding companies are barred from challenging the subject matter jurisdiction of the Commission.  As established below, the holding companies are neither equitably estopped from challenging the Commission’s jurisdiction nor barred from doing so by Sections 1731 and 1709.
1. Collateral attack is proper to contest lack of jurisdiction.  

We are not persuaded by the argument that the holding companies are barred by Sections 1731 and 1709 from “collaterally attacking” the jurisdiction of the Commission. 
  The California Supreme Court has repeatedly held that “[c]ollateral attack is proper to contest lack of personal or subject matter jurisdiction . . . .” Becker v. S. P. V. Construction Co. (1980) 27 Cal.3d 489, 493; Armstrong v. Armstrong (1976) 15 Cal.3d 942, 950; Swycaffer v. Swycaffer (1955) 44 Cal.2d 689, 693.  “While final orders and decisions of the [C]ommission are generally conclusive in all collateral actions and proceedings, that is only so as to determinations within the [C]ommission’s jurisdiction.”
 

Peery v. Superior Court (1985) 174 Cal.App.3d 1085, does not stand for a contrary proposition.  Perry cites numerous exceptions, applicable here, which permit a collateral attack, including where “the lack of jurisdiction is clear,” jurisdiction is not actually litigated, or the court is of limited jurisdiction.  Id. at 1094.          

It also appears that a jurisdictional challenge would have been premature.   The holding companies were not even parties to the proceeding.  It is unclear as to what basis, if any, existed at the time for the holding companies to seek rehearing and/or judicial review.  The holding companies did not then and do not now dispute their obligation to fulfill the agreements.   Neither did the holding companies dispute our jurisdiction to require that the electric utilities secure their agreement as a condition for approving the reorganization.   Therefore, it may not have been until the Commission asserted jurisdiction via its own enforcement proceeding, instead of in superior court, that the challenge became ripe for adjudication.     

Furthermore, Sections 1731 and 1709 have no bearing on motions to dismiss for lack of subject matter jurisdiction.  There is no bar against motions to dismiss for lack of subject matter jurisdiction because, as discussed below, subject matter jurisdiction may never be waived and can be challenged at anytime.
 

For these reasons, there is no bar on collateral attack.  
2. Subject matter jurisdiction cannot be created by estoppel. 

The argument that the holding companies are equitably estopped from challenging the Commission’s subject matter jurisdiction is similarly flawed. “Subject matter jurisdiction in its strict sense refers to a court’s or other tribunal’s power or authority over the subject matter of or the parties to a dispute” (emphasis added).
  It is a well-settled rule of law that subject matter jurisdiction may never be created through waiver or estoppel and that subject matter jurisdiction may be challenged at any time.
  

We know of no case, including Henderson v. Oroville-Wyandotte Irrigation District (1931) 213 Cal. 514, that states a proposition to the contrary.  This is because the Commission in Henderson brought suit in the superior court to enforce conditions against the non-public utility.  As such, there was no holding in Henderson that the non-public utility was estopped from challenging the jurisdiction of the Commission to initiate its own proceedings.  The Supreme Court instead affirmed that the Commission did not have jurisdiction over the non-public utility.    

Further, the non-binding federal cases cited are distinguishable and unpersuasive.  There is no challenge to the subject matter jurisdiction of the agency in Federal Power Commission v. Colorado Interstate Gas Co. (1955) 348 U.S. 492, 502, Callanan Road Improvement Co. v. United States (1953) 345 U.S. 507, 513, or Kaneb Services, Inc. v. FSLIC (5th Cir. 1981) 650 F.2d 78, 81-82.  Moreover, these cases do not hold that estoppel creates agency subject matter jurisdiction.   

We also reject arguments that to grant the subject motions would allow the holding companies to obtain by a fraud what they could not have otherwise obtained, namely the Commission’s approval of the creation of the holding company structure.  This is because the holding companies acknowledge that the conditions the Commission imposed are binding and enforceable.  For the same reason, we fail to see how the doctrine of unclean hands applies here.  

Accordingly, the holding companies are not equitably estopped from challenging the Commission’s subject matter jurisdiction. 

3. The subject matter jurisdiction rubric is applicable.

Lastly, dismissal cannot be avoided by attempts to re-characterize the lack of subject matter jurisdiction as an act in excess of jurisdiction.   As explained in  Abelleira v. District Court of Appeals (1941) 17 Cal.2d 280, 288, lack of jurisdiction means an entire absence of power to hear or determine the case.  Abelleira cites an applicable example of lack of subject matter jurisdiction as a proceeding beyond the jurisdiction defined for a court by statute or constitutional provision. Id. at 288.  The holding companies challenge our proceeding as beyond the subject matter jurisdiction defined by the Legislature in Section 216 and the California Constitution.  

This is readily distinguishable from a challenge to the exercise of our power over public utilities in a particular manner. That is, it is distinguishable from a challenge that an act was in excess of our jurisdiction.  A court acts in excess of jurisdiction where, though the court has jurisdiction over the subject matter and the parties, it has no power to act except in a particular manner or to give certain kinds of relief. Conservatorship of O’Connor (1996) 48 Cal.App.4th 1076, 1088.   The holding companies are challenging the very existence of the Commission’s power over non-public utilities and not just how it was exercised. 

IV.  Conclusion

It is undisputed that the Commission has jurisdiction over the electric utilities to impose and enforce conditions relating to the holding company structures.   Likewise, it is undisputed that we have jurisdiction over the electric utilities to require them to secure the agreement of their respective holding companies in order to obtain reorganization approval.  Yet the resulting agreements do not amount to an express jurisdictional grant, either from the Constitution or the Legislature, over the non-public utility holding companies.  Subject matter jurisdiction cannot be created by waiver, estoppel or unclean hands based on the agreements.  

We grant the subject motions for lack of jurisdiction and dismiss the holding companies from our proceeding.  If necessary to enforce the agreements against the holdings companies, we herein authorize our General Counsel to file in superior court.  While not conferring subject matter jurisdiction, the holding company agreements are still binding and enforceable in superior court.
Comments on Draft Alternate Decision  

The draft alternate decision of Commissioner Duque in this matter was mailed in accordance with Section 311 and Rule 77.7 of the Commission’s Rules of Practice and Procedure.  Comments were filed on  _________.    

Findings of Fact 

1. In 1985, SDG&E applied to the Commission to reorganize under a holding company structure.  Although the Commission approved that application, subject to certain conditions imposed on the utility, SDG&E decided not to form its holding company at that time.

2. One year later, SCE applied under Section 854 to reorganize under a holding company structure.  The Commission approved the application subject to certain conditions placed on the utility.  SCE filed a written notice agreeing to the conditions.

3. In 1995, the Commission approved, pursuant to Section 818, SDG&E’s second application to reorganize under a holding company structure. The approval was made contingent on a number of conditions, which were determined to be necessary to protect the public interest and maintain ratepayer indifference.  SDG&E and its holding company’s board of directors passed a resolution agreeing to those conditions, and filed it with the Commission.

4. In 1996, PG&E applied under Section 818 to reorganize under a holding company structure.  The following year, SDG&E’s parent holding company, Enova Corporation, applied to merge with Pacific Enterprises to form a holding company called Sempra which would own SDG&E. We approved both applications, once again subject to certain conditions intended to maintain ratepayer indifference and protect the public interest.

5. On April 3, 2001, the Commission issued an OII to investigate whether PG&E, Edison, SDG&E, and their respective holding companies violated any of the terms of the holding company agreements.

6. In response to the OII, the holding companies filed motions to dismiss for lack of subject matter jurisdiction.  The holding companies, in their motions, acknowledge that the Commission had jurisdiction to impose conditions on the reorganization, including the condition that the utilities secure the agreement of their holding companies.

7. The holding companies acknowledge their obligation to uphold the agreements, but they contend that the conditions are enforceable in superior court, not in this proceeding.  The holding companies claim that the Commission lacks jurisdiction over them because they are not “public utilities.”  The holding companies add that subject matter jurisdiction may not be created through waiver or estoppel.

Conclusions of Law

1.        The Commission does not have jurisdiction over non-public utilities.

2.        The holding companies do not constitute “public utilities,” as defined in the California Constitution or Section 216.

3.        Under Section 818 and/or Section 854, the Commission has jurisdiction to condition its approval of the holding company structure.  This includes requiring the public utilities to secure the agreement of their respective holding companies to certain terms.

4.         The holding companies are bound to uphold the terms of the holding company agreements. 

5.         The holding company agreements are enforceable against the holding companies in superior court.

           6.         The holding companies are not barred under Section 1731 and/or Section 1709 from collaterally attacking the subject matter jurisdiction of the Commission.

           7.         The subject matter jurisdiction of the Commission cannot be created by waiver, estoppel or unclean hands.

            8.        The holding companies object to the very subject matter jurisdiction of the Commission.  They do not contend that the Commission acted in excess of its jurisdiction.

ORDER

IT IS ORDERED that:

1.     Respondent holding companies’ motions to dismiss are GRANTED.

2.         The General Counsel is authorized to file an action in superior court to the extent necessary to enforce the holding company agreements.

This order is effective today.

Dated 




, at San Francisco, California. 

� Unless otherwise indicated, all further statutory references are to the California Public Utilities Code.


�  See Application (A.) 85-06-003.


�  See D.86-03-090, (1986) 20 CPUC2d 660, 669-70, 676-77, 690-92.  


�  See A.87-05-007.  


�  See D.88-01-063, (1988) 27 CPUC2d 347, 374-75.  


�  See A.94-11-013.  


�  See D.95-12-018, (1995) 62 CPUC 2d 626, 649-52.  


� See A.95-10-024.  


� See D.96-11-017, 69 CPUC 2d 167, 181, 185 (1996); D.99-04-068, 194 PUR4th 1, 43-45 (1999).


�  See A.96-10-038.  


�  See D.98-03-073, 184 PUR4th 417, 465, 498, 501-04 (1998).


� See ORA’s Opening Brief in Phase 2 (A.95-10-024); TURN Reply Brief on Jurisdictional Issues at 11.


� Id. at 19.


� See ORA Opening Brief in Phase 2 (A.95-10-024).


� See Comments of San Diego Gas and Electric Company (U 902 M) and Sempra Energy on Draft Decision at 4 (“[SDG&E never] remotely suggested that the Commission lacked the jurisdiction to adopt or enforce the conditions.”); Comments of Edison at 2 (“EIX concedes that implicit in the Commission’s authority to approve or disapprove the holding company formation, was its right to refuse approval of the proposed holding company formation unless EIX and SCE agreed to observe certain reasonable conditions.”); Comments of PG&E at 4 (“PG&E Corporation recognized the Commission’s authority to issue the holding company decision and to require that Pacific Gas and Electric Company (the “Utility”) secure PG&E Corporation’s agreement to the conditions before the Commission approved the transaction.”).


� Pursuant to Section 1731, a party has 30 days after the date an order is issued to apply for rehearing. If no rehearing application is made, the party loses its right to file an action in any court. Cal. Pub. Util. Code § 1731(b). Section 1709 provides that, “in all collateral actions or proceedings, the orders and decisions of the Commission which have become final shall be conclusive.”


� Stepak v. American Tel. & Tel. Co. (1986) 186 Cal.App.3d 633, 647 (citing Section 1709 of the California Public Utilities Code).





� National Union Fire Ins. Co. v. Stites Professional Law Corp. (1991) 235 Cal. App.3d 1718, 1723-24 (“Subject matter jurisdiction … cannot be conferred by consent, waiver, or estoppel. Lack of subject matter jurisdiction can be raised at any time.”) (emphasis added).


� Id. at 1724 (citing Abelleira v. District Court of Appeals (1941) 17 Cal.2d 280, 288).


� Summers v. Superior Court of Santa Clara County (1959) 53 Cal.2d. 295, 298 (“While estoppel may operate to confer jurisdiction over the parties to a controversy, jurisdiction over the subject matter cannot be conferred by consent, waiver or estoppel.”); National Union Fire Ins. Co. v. Stites Professional Law Corp. (1991) 235 Cal. App.3d 1718, 1723-24 “Lack of subject matter jurisdiction can be raised at any time”).
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