A.99-11-027  ALJ/SRT/sid

DRAFT


ALJ/SRT/sid




DRAFT  
                     CA-7

12/7/2000
Decision DRAFT DECISION OF ALJ THOMAS  (Mailed 11/7/2000)
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Application of Pacific Pipeline System LLC for Authorization Pursuant to Public Utilities Code Section 851 et seq. to Permit the Use of Certain Fiber Optic Telecommunications Facilities.


Application 99-11-027

(Filed November 19, 1999)

O P I N I O N

1. Summary

This decision grants the November 19, 1999 Application of Pacific Pipeline System LLC (PPS) pursuant to Public Utilities Code Section 851 for approval to grant third-party access to fiber optic cable located in PPS’ crude oil pipelines.  It approves the construction required to facilitate such access subject to certain conditions designed to protect the environment.  However, because PPS completed this construction without Commission approval, we reserve for a second phase of this proceeding the determination of whether PPS should be penalized or sanctioned for violation of law or Commission rules.

2. Background

PPS owns two crude oil pipelines in California.  The first pipeline, the Pacific System, extends 120 miles from Kern County in Southern California to the Los Angeles basin.  This Commission approved the Pacific System tariff and the certification of Environmental Impact Statement/Supplemental Environmental Impact Report (EIS/SEIR) on April 10, 1996. 
  The second pipeline, the Line 63 System, extends from the San Joaquin Valley to refineries and delivery points in Los Angeles County.  Only the work on the Pacific System (the Project) is at issue in this proceeding.

In addition to carrying oil, the Pacific System pipeline contains fiber optic cable that is used for communications purposes.  PPS has excess fiber capacity and seeks to grant access to this excess capacity to third-party governmental entities, and to its own holding company, PPS Holding.  The governmental entities will use the fiber for their own communications needs.  PPS Holding will grant “telecommunications companies” access to the excess fiber capacity.  While PPS did not disclose the name of these telecommunications companies in its initial application, PPS’ subsequent submissions reveal that the fiber optic cable will form part of a network owned and operated by Qwest Communications International, Inc. (Qwest).  

In a January 26, 2000 ruling, the Assigned Administrative Law Judge (ALJ) directed PPS to submit additional information in support of its application.  The ruling called for PPS to identify any environmental effects of PPS’ proposal.  It was not clear from PPS’ Application whether the parties using the excess fiber capacity would have to do any trenching or other construction to facilitate such use.  

The assigned ALJ was concerned that the Application sought more than a simple paper transaction to lease fiber space to third parties.  If construction activity were to occur, the ALJ inquired “whether the California Environmental Quality Act (CEQA) 
 and/or [Commission Rule 17.1] relating to CEQA appl[ied]” to this proceeding.

On February 7, 2000, PPS responded to the ALJ ruling.  PPS stated that most of the conduit, cable and other facilities were already installed.  However, PPS revealed that certain new construction activities would be necessary in the Angeles National Forest near Los Angeles:

[PPS] is now prepared to pull fiber optic cable through some or all of the existing unoccupied ducts on that portion of the Pacific Pipeline system that is located within the boundaries of the Angeles National Forest.
  No trenching will be required, as the conduit is already in place.  However, approximately sixty additional pullboxes will be installed along the existing, disturbed right of way.  A pullbox is a utility manhole that is approximately four feet square that is located immediately over the fiber conduits adjacent to the pipeline and within the right of way . . . .  The top of the pullbox is flush with the surface.  All of the work will be performed on federal lands under the jurisdiction of the United States Forest Service, Angeles National Forest. 

PPS contended that CEQA did not apply because all of its construction activity:

[would] occur on federal land under the jurisdiction of the Angeles National Forest and have minimal environmental impacts that are covered by the [Environmental Impact Statement/Subsequent Environmental Impact Report] EIS/SEIR [jointly prepared by the United States Department of Agriculture, Forest Service and this Commission in satisfaction of the requirements of the National Environmental Policy Act (NEPA) 
 and CEQA.  The Commission certified the EIS/SEIR in D.96-04-056].  No additional action is required under CEQA.

As it turned out, PPS’ representation was inaccurate; some of the affected land in the National Forest is private land, and there is also affected private land at the south end of the National Forest.  Moreover, it was clear from the ALJ’s questions that environmental impact and the applicability of CEQA were of concern.  Nor do we agree with PPS’ premise that CEQA never applies to projects on federal land.  

Rather than wait for a determination of whether its interpretation of CEQA was correct, PPS commenced and completed all of the construction during the summer of 2000.  As we discuss below, PPS’ actions require the commencement of a second penalty phase of this proceeding to consider whether PPS violated the law or Commission rules.

In response to PPS’ February 7, 2000 filing, the assigned ALJ directed PPS to submit to the Commission information that PPS had furnished to the United States Forest Service (USFS), and the USFS response.  PPS complied on March 7, 2000, March 17, 2000 and April 13, 2000.  

In the March 7, 2000 submission, PPS clarified that a small portion of work on private land adjacent to the Angeles National Forest would be required “to tie the work being performed on federal lands into the remainder of [PPS’] fiber optic system.” 
  In addition, maps PPS submitted to the USFS show planned construction on a private “inholding” within the boundaries of the National Forest.

PPS also furnished a copy of a report it had provided to the USFS in September 1999 describing the project.  That report revealed that the Pacific Pipeline fiber optic cable ultimately would form part of Qwest’s 18,815‑mile, 150‑city nationwide network platform.  The Angeles National Forest installation would be part of a central California backbone line expanding Qwest’s 1,680-mile western route connecting several western states to a worldwide telecommunications system.  The backbone line currently runs from Sacramento to the northern border of the Angeles National Forest, and from the southern boundary of the Forest to Los Angeles. 
  The report mapped and described in detail the proposed construction activities. 

PPS’ March 17, 2000 submission to this Commission attached a supplemental report PPS had provided the USFS on March 15, 2000.  In that report, PPS provided additional maps and project detail.  It estimated that it would install 62 handholes/pullboxes of 15 square feet each in size, along approximately 19.1 miles of Angeles National Forest land.  PPS projected that the work would begin in mid- to late-March 2000, last for 10 weeks, and conclude by the end of May 2000. 
    

Finally, on April 13, 2000, PPS submitted the USFS’ Special Use Permit (Permit) approving the work.  The USFS found that the project was “adequately covered by a previous [environmental] survey.” 
  The Permit authorized installation of two conduits and up to sixty 3’ x 5’ fiberglass pullboxes. 
  However, the “Project Stipulations” attached to the Permit, which contained several conditions on USFS approval, were unsigned. 
  On April 19, the Assigned ALJ requested from PPS’ counsel a signed copy of the Project Stipulations.  PPS’ counsel complied on April 28, 2000.

During July 2000, counsel for PPS informed the assigned ALJ for the first time that the work was already completed.  PPS may have violated the law in completing the work without Commission approval.  Therefore, we will set a second phase of this proceeding to determine whether PPS should be penalized or sanctioned for constructing the project without prior Commission approval.  We will direct the assigned ALJ to issue a ruling commencing that second phase.

Concurrently with its Application, PPS filed a Motion for Limited Protective Order (Motion) seeking confidential treatment of the Indivisible Right to Use Agreement, as amended (Right to Use Agreement), between PPS and PPS Holding and attached as Exhibit G to the Application.  The assigned ALJ granted the unopposed Motion on January 26, 2000.  We affirm the ALJ’s ruling.  

3. Discussion

PPS maintains that this Commission has no oversight responsibility pursuant to CEQA because the Application involves USFS land:

Since it was part of the original pipeline project, is addressed in the certified EIS/SEIR, is located on federal lands that are within the sole jurisdiction of the Angeles National Forest, and will be performed by [PPS] under its existing Forest Service special use permit, [PPS] does not require further permission from the Commission to complete the fiber optic cable.  The current application before the Commission does not seek permission to install such facilities because such action was previously reviewed and approved in D.96‑04‑056.

We disagree.  We have an obligation to apply CEQA to all California “projects” planned by utilities we regulate regardless of who owns the land.  Our jurisdiction over such projects stems from our regulatory authority over the applicant, not the land.  It is true that a party must obtain federal approval pursuant to NEPA if a project requires a federal permit or will occur on federal land.  However, federal NEPA review and state CEQA review are parallel processes.  

By the same token, we do not believe it is our responsibility as Lead Agency under CEQA to conduct a full review that completely duplicates one conducted by the agency whose land is principally affected by the project.  This is what occurred here:  because virtually all of the project area is on USFS land, USFS conducted a thorough NEPA review of PPS' project.  The Forest Service imposed stringent mitigation requirements on PPS' work both on and off USFS lands.  We understand that PPS complied with those conditions.  Had we completed our own, duplicative review, we would have reached the same result and imposed the same conditions.  Thus, under the specific circumstances presented here, we find it unnecessary to duplicate the USFS' efforts by conducting an entirely separate environmental analysis.  

This conclusion is reinforced by the fact that the Commission performed a CEQA review and  prepared an EIR at the time PPS first installed the Pacific System Pipeline in 1996.  At that time, PPS installed the fiber optic cable and conduit it now plans to lease to third parties.  All that the Commission would be doing for this project would be determining whether to perform a subsequent EIR or a Supplement or Addenda to the EIR for the installation of the pullboxes and handholes in the Angeles National Forest.  Given the high standards set forth in Public Resources Code Section 21166 and CEQA Guideline 15162 that must be satisfied for preparation of a subsequent or supplemental EIR, combined with the stringent mitigation measures imposed by the Forest Service, the need for an additional CEQA document does not appear to be triggered here. 

However, it was not up to PPS to choose which agency should conduct the necessary environmental analysis.  Rather, it should have sought Commission authorization and CEQA review.  To the extent PPS violated the law or our rules by not seeking Commission authorization to complete the work, we will resolve that issue in the second, penalty phase of this proceeding.

We find adequate the conditions the USFS imposed on PPS, and adopt those conditions both for purposes of the work in the National Forest and on the two parcels of private land.  Therefore, we will grant the Application subject to all USFS conditions, whether set forth in the USFS permit or elsewhere.  The conditions of which we are aware are contained in Appendix A to this decision.

Moreover, since we regulate Qwest, and the construction is for the benefit of Qwest, we also impose conditions previously imposed on Qwest on Qwest-related PPS work.  In D.97-09-011, we issued Qwest a certificate of public convenience and necessity (CPCN) and a Negative Declaration for Qwest's project to install fiber optic cable—the same project which PPS’ construction will facilitate.  In an investigation issued earlier this year, we stated that,

The Commission has received information that Qwest allegedly has not complied with Decision 97-09-011, the certificate of public convenience and necessity granted by the decision and the Negative Declaration issued for Qwest's project to install fiber optic cable. Qwest has allegedly undertaken design and construction for the placement of underground fiber optic telecommunications facilities, and proceeded with the construction or installation phase, without initiating and completing a review of the impact of the project on Native American cultural resource areas.

The Commission’s Energy Division issued a “stop work” order on December 16, 1999, directing Qwest to halt construction on its fiber optic network pending further notice.  Ultimately, the Energy Division allowed Qwest to proceed with construction, subject to certain conditions designed to ensure CEQA compliance.  Those conditions are set forth in the document appended hereto as Appendix B, and shall be binding on Qwest or its agents with regard to any work on its fiber optic lines, including those located within the Pacific System pipeline.  We incorporate those conditions into the permission we grant here.

4. Conclusion

PPS should have awaited Commission authorization before completing the work at issue.  It was clear from the ALJ’s January 26, 2000 ruling that she was concerned about the environmental impacts of the Project.  Indeed, PPS should not have styled its Application as a simple Section 851 paper lease transaction given the significant construction—undisclosed in the original Application—that PPS intended.  Just because PPS did not seek advance Commission authorization to engage in such construction does not mean such permission was not required.  Therefore, while we grant the Application, we will commence a second penalty phase of this proceeding whether PPS violated Commission Rule 1, Section 851 or any other provision of law or Commission rule in initially failing to disclose magnitude of the construction and failing to await advance Commission approval of such construction and to comply with CEQA.

Subject to the conditions imposed by the USFS on PPS in its Project Stipulations (Appendix A hereto), and the conditions to which Qwest agreed in the Qwest Fiber Optic Project Cultural Resource Protocols (Appendix B hereto), the Application is granted.  The Commission directs the assigned ALJ to issue a ruling commencing a second phase of this proceeding designed to determine whether PPS should be sanctioned for completing the construction without prior Commission approval.

5. Comments on Draft Decision 

The draft decision of the ALJ in this matter was mailed to the parties in accordance with Pub. Util. Code § 311(g)(1) and Rule 77.7 of the Rules of Practice and Procedure.  Comments were filed on ____________________, and reply comments were filed on ________________.

Findings of Fact

1. PPS owns two crude oil pipelines in California.  The first pipeline, the Pacific System, extends 120 miles from Kern County in Southern California to the Los Angeles basin.  This Commission approved the Pacific System tariff and the certification of EIS/SEIR on April 10, 1996.

2. In addition to carrying oil, the Pacific System pipeline contains fiber optic cable that is used for communications purposes.  PPS seeks to grant access to this fiber to third parties, including Qwest, for use in the construction of fiber optic telecommunications networks in California.

3. PPS’ application was not complete until April 28, 2000, when its counsel submitted an executed copy of the USFS Project Stipulations.

4. PPS did not disclose in its initial application that the proposed project would require the installation of 60 additional pullboxes; it made this disclosure on February 7, 2000 in response to an ALJ ruling.

5. PPS did not reveal that Qwest would be the primary user of the new fiber optic lines until March 7, 2000 when it furnished a copy of a report it had provided to the USFS in September 1999 describing the project.  That report revealed that the Pacific Pipeline fiber optic cable ultimately would form part of Qwest’s 18,815-mile, 150-city nationwide network platform.

6. The Commission’s Energy Division had issued a “stop work” order to Qwest prohibiting it from further work in California on its fiber optic network because of alleged CEQA violations.  The Commission initiated an investigation into these alleged violations on March 2, 2000.

7. PPS did not disclose that any of the work would occur on private land adjacent to the Angeles National Forest until March 7, 2000.

8. The USFS issued PPS a permit to perform the proposed activity on April 7, 2000.  It conditioned the permit on a series of Project Stipulations focused on mitigating the environmental impact of the proposed work.

9. PPS, through its counsel, disclosed to the assigned ALJ for the first time in July 2000 that all of the construction discussed herein had been completed without Commission review.

10. This Commission conducted environmental review of the Pacific System pipeline in 1996.

Conclusions of Law

1. The work applicant proposes is a “project” not exempt from CEQA review.

2. Even if a project will occur entirely on federal land, it is not exempt from CEQA review.  This Commission’s jurisdiction over such projects stems from its regulatory authority over the applicant, not the land.  

3. Under the unique circumstances present here, we need not conduct a duplicative environmental review of the project.

4. PPS should have sought environmental review by this Commission of the project.

5. The USFS Project Stipulations in Appendix A adequately protect the environment, and should be incorporated herein as conditions.  We rely on the USFS conditions under the special circumstances presented in this case, and our decision here shall not be precedential in subsequent cases.

6. The conditions in the Qwest Fiber Optic Project Cultural Resources Protocols (Appendix B) bind Qwest and its agents, and should be binding on the work approved here to the extent it is performed for Qwest’s fiber optic network.

7. PPS should be authorized pursuant to Pub. Util. Code § 851 to grant third‑party access to fiber optic cable located in PPS’ crude oil pipelines.  All such access shall be subject to the conditions we impose in this decision.

8. We affirm the assigned ALJ’s January 26, 2000 ruling granting PPS’ Motion for Limited Protective Order seeking confidential treatment of the Indivisible Right to Use Agreement, as amended, between PPS and PPS Holding and attached as Exhibit G to the Application.

9. We will direct the assigned ALJ to issue a ruling commencing a second phase of this proceeding designed to determine whether PPS should be sanctioned for completing the construction referred to herein without prior Commission approval. 

ORDER

IT IS ORDERED that:

1. Pacific Pipeline System LLC (PPS) is authorized pursuant to Pub. Util. Code § 851 to grant third-party access to fiber optic cable located in PPS’ crude oil pipelines to the extent set forth in the Application, and to perform construction activities necessary to that access, subject to the conditions set forth herein.

2. PPS and all third parties installing fiber optic cable in PPS’ pipelines shall be bound by the conditions set forth in the United States Forest Service Project Stipulations contained in Appendix A hereto.  This decision shall not be precedential.

3. The conditions in the Qwest Fiber Optic Project Cultural Resources Protocols (Appendix B) bind Qwest Communications International, Inc. (Qwest) and its agents and affiliates, and shall be binding on the work approved here to the extent it is performed for Qwest’s fiber optic network.

4. The ruling of the assigned Administrative Law Judge (ALJ) granting PPS’ motion for protective order is affirmed.

5. PPS shall notify the Director of the Energy Division, in writing, of any substantial amendments to, extension of, or terminations of the agreements attached as Exhibits A-G to the Application within 30 days following the execution of such amendments, extensions or terminations.

6. This proceeding shall remain open so that a second phase may commence.  That phase, which the assigned ALJ shall initiate by ruling, will examine whether PPS should suffer a penalty or other sanction for commencing construction on the fiber optic project without Commission approval.

This order is effective today.

Dated 




, at San Francisco, California. 

(See Formal Files for Appendixes.)

�  D.96-04-056 (April 10, 1996), reh. denied, mod’d D.96-07-061 (July 17, 1996).


�  Cal. Pub. Res. Code § 21000 et seq.


�  As shown below, not all of the affected property was within the National Forest.


�  Response of Pacific Pipeline System LLC to Ruling Requiring Applicant to Provide Additional Information (filed February 7, 2000), at 1-2 (emphasis added) (Original Response).


�  42 U.S.C. § 4321 et seq.


�  Id. at 2-3.


�  Supplemental Response of Pacific Pipeline System LLC to ALJ’s Ruling Requiring Additional Information (filed March 7, 2000), at 2 n.6.


�  Id., Figure 3E (showing construction through private Paradise Ranch property within National Forest).


�  Id., Attachment 1, at 9.


�  Second Supplemental Response of Pacific Pipeline System LLC to ALJ’s Ruling Requiring Additional Information (filed March 17, 2000), at 1.


�  The USFS referenced the survey entitled “Cultural Resources Investigation Pacific Pipeline Emidio Route including West Liebre Gulch Ridge Alignment and Mojave Alternatives Los Angeles and Kern Counties, California (SAIC 1995) (ARR #05�01�00302, USFS951219A).”


�  Third Supplemental Response of Pacific Pipeline System LLC to ALJ’s Ruling Requiring Additional Information (filed April 13, 2000), at 1.


�  Id., Exhibit E.


�  Original Response at 3.


�  Investigation into the Operations And Practices Of Qwest Communications Corporation, et al. Concerning Compliance With Statutes, Commission Decisions, and Other Requirements Applicable to the Utility's Installation of Facilities in California for Providing Telecommunications Service, Investigation (I.) 00-03-001 (filed March 2, 2000).
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