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Ratesetting

TO:  PARTIES OF RECORD IN APPLICATION 05-01-003
This is the draft decision of Administrative Law Judge (ALJ) Walker.  It will not appear on the Commission’s agenda for at least 30 days after the date it is mailed.  The Commission may act then, or it may postpone action until later.

When the Commission acts on the draft decision, it may adopt all or part of it as written, amend or modify it, or set it aside and prepare its own decision.  Only when the Commission acts does the decision become binding on the parties.

Parties to the proceeding may file comments on the draft decision as provided in Article 19 of the Commission’s Rules of Practice and Procedure (Rules).  These rules are accessible on the Commission’s Website at http://www.cpuc.ca.gov.  Pursuant to Rule 77.3 opening comments shall not exceed 15 pages.  Finally, comments must be served separately on the ALJ and the Assigned Commissioner, and for that purpose I suggest hand delivery, overnight mail, or other expeditious method of service.

/s/  ANGELA K. MINKIN 
Angela K. Minkin, Chief

Administrative Law Judge
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Ratesetting

Decision DRAFT DECISION OF ALJ WALKER  (Mailed March 1, 2005)
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

	Application of Pacific Terminals LLC for Authorization to Dispose of Certain Real Property Located in the City of Huntington Beach.


	Application 05-01-003

(Filed January 6, 2005)


OPINION

1.  Summary

Pursuant to Pub. Util. Code § 851 and our obligations under the California Environmental Quality Act (CEQA), we deny at this time the application of Pacific Terminals LLC (Pacific Terminals) for authorization to sell a half acre of real property that it owns.  The denial is without prejudice to a later refiling by Pacific Terminals when it can identify a buyer for the property, state the disposition of an existing 12-inch diameter oil pipeline that crosses a portion of the property, and deal with CEQA issues.  This proceeding is closed.

2.  Background

On January 6, 2005, Pacific Terminals filed this application for authority to dispose of approximately one half acre of real property (the Meadowlark Property) that it owns in the City of Huntington Beach.  

Pacific Terminals is a Delaware limited liability company.  It is owned by Pacific Energy Group LLC, which in turn is owned by Pacific Energy Partners, L.P.  Pacific Terminals owns and operates various oil pipeline and storage facilities in the Los Angeles Basin that it acquired from Southern California Edison Company (SCE).  The facilities consist of 120 miles of pipeline (75 miles of which are active), with connections to a marine berth at the Port of Long Beach and to Los Angeles area refineries.  It also owns oil storage tanks totaling 9.4 million barrels of nominal capacity and 11 pumping and heating stations.  The company provides oil storage and distribution services to third-party users pursuant to the terms of a Commission approved tariff that allows for negotiated contracts between it and its customers.  

3.  The Meadowlark Property

Pacific Terminals states that since it acquired SCE’s oil pipeline and storage assets in 2003, it has evaluated the assets to determine which facilities are not needed.  In June 2004, it filed Application (A.) 04-06-015 requesting authorization to demolish certain facilities it deemed unnecessary for its business and to sell the underlying real property.  That application is pending before the Commission.

One of the assets that Pacific Terminals acquired from SCE is the Meadowlark Property, an empty lot located in Huntington Beach on the north side of Warner Avenue near Lark Lane.  The west side of the property is bordered by the Meadowlark Golf Club, a public golf course owned by the city.  While the property is zoned for commercial use, the surrounding land use is largely residential.  

Pacific Terminals’ 12-inch diameter pipeline that extends from the company’s Alamito Station to Huntington Beach traverses a portion of the southerly boundary of the Meadowlark Property, parallel to Warner Avenue.  A valve box is also located on the southern boundary of the property.  While most of the pipeline that traverses the Meadowlark Property is buried, the valve box and a segment of pipeline that connects to the valve box are on the surface.

4.  Proposed Sale

Pacific Terminals proposes to sell the Meadowlark Property.  While it does not now have a buyer, it seeks authority from the Commission to offer the property for sale without further review by the Commission when the sale takes place.

The company explains that it will either relocate the pipeline and valve box on the property to a right-of-way under Warner Avenue, or it would sell the property subject to an easement for the pipeline and valve box.  The company maintains that there will be no significant environmental impact because the pipeline and valve box will either remain in place or be moved to another right‑of-way.  

While some hydrocarbon contamination was detected at the site in 1996 when the property was owned by SCE, Pacific Terminals states that the contamination has been removed.  It states that it will confirm environmental conditions before it sells the property and, if contamination is found, it will remedy that prior to sale.

While the property is currently zoned for commercial use, it is located next to a golf course in a predominantly residential area.  Pacific Terminals states that it is likely the property will be rezoned for residential use, and any impact associated with development of the property will be insignificant.  Since the proposed sale is most likely to be to individuals for use as the site of a new home, Pacific Terminals believes that further review of the sale by the Commission is unnecessary and would serve only to delay the sale.

5.  Discussion

No public utility may transfer its property that is necessary or useful in the performance of its duties to the public without first having secured the Commission’s authorization.  (Pub. Util. Code § 851.)  The purpose of this and related sections is to enable the Commission, before any transfer of public utility property is consummated, to review the situation and to take such action, as a condition of the transfer, as the public interest may require.  (San Jose Water Co. (1916) 10 CRC 56.)

Similarly, under CEQA, we must consider the environmental consequences of projects, as defined, that are subject to our discretionary approval.  (Pub. Resources Code § 21080 and § 21065.)  Assuming that the City of Huntington Beach would be “Lead Agency” in conducting any environmental review of this matter, the Commission would still be required as a “Responsible Agency” under CEQA to review those environmental determinations.  (CEQA Guidelines, Cal. Code Regs, tit. 14, § 15050, Pub. Resources Code § 21165.)  CEQA requires that the Commission consider the Lead Agency’s environmental documents and findings before acting upon or approving a project.  (CEQA Guidelines §§ 15050(b) and 15096.)

In view of these regulatory responsibilities, we conclude that this application is premature.  Pacific Terminals cannot tell us at this time whether the buyer will be a family or a commercial enterprise, nor can it say what development permits and environmental review will be required.  Pacific Terminals cannot tell us yet whether it will excavate and move pipeline and a valve box on the property to another location or whether those facilities will remain in place pursuant to an easement.  Pacific Terminals does not yet know whether hydrocarbon contamination exists on the property and, if so, what it plans to do about it.  In short, we lack sufficient information either to review the proposed transfer of this utility property to another entity or to assess the environmental impact, if any, proposed in the new use of the property.

Accordingly, we deny the application at this time without prejudice to its refiling when Pacific Terminals has identified a buyer and resolved any environmental concerns.  Assuming that the proposed sale goes forward as Pacific Terminals envisions, we see no reason why approval of a more complete application cannot take place expeditiously.    

6.  Categorization and Need for Hearings

In Resolution ALJ 176-3145, dated January 13, 2005, the Commission preliminarily categorized this proceeding as ratesetting, and preliminarily determined that hearings were not necessary.  The preliminary determinations made in Resolution ALJ 176-3145 are affirmed.

7.  Comments on Draft Decision

The draft decision of the Administrative Law Judge (ALJ) was mailed for comment and review pursuant to Pub. Util. Code § 311(g)(1) and Rule 77.7(b) of the Commission’s Rules of Practice and Procedure.  Comments were filed on ______________.

8.  Assignment of Proceeding

Geoffrey F. Brown is the Assigned Commissioner and Glen Walker is the assigned ALJ in this proceeding.  

Findings of Fact

1. Pacific Terminals is an oil pipeline utility subject to the jurisdiction of this Commission.

2. Notice of the filing of the application appeared in the Daily Calendar on January 14, 2005.  

3. Pacific Terminals owns and seeks to sell an empty lot called the Meadowlark Property in the City of Huntington Beach.

4. A portion of pipeline and a valve box are located in or on the property.

5. The property was acquired from SCE in 2003 and is surplus to Pacific Terminals’ needs except to serve the pipeline and valve box.

6. Pacific Terminals plans either to relocate the pipeline and valve box or to obtain an easement for their continued use once the property is sold.

7. Hydrocarbon contamination was detected at the site in 1996, but the contamination has been removed.

8. Pacific Terminals does not now have a buyer for the property.

Conclusions of Law

1. A public hearing is not necessary.

2. The sale and conveyance of the property is subject to Pub. Util. Code § 851.

3. The sale and conveyance of the property is subject to CEQA review.  

4. The Commission lacks sufficient information about the proposed sale to conduct an examination under Pub. Util. Code § 851.

5. The Commission lacks sufficient information about the proposed sale to perform a required analysis under CEQA.  

6. The application should be denied without prejudice to refiling when the identity of the buyer and additional information becomes available.

ORDER

IT IS ORDERED that:

1. The application of Pacific Terminals LLC for authorization to dispose of certain real property located in the City of Huntington Beach is denied.

Denial of this application is without prejudice to refiling when additional information becomes available.

2. Application 05-01-003 is closed.

This order is effective today.

Dated 




, at San Francisco, California.

                     189284


