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PUBLIC UTILITIES COMMISSION

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3298

April 3, 2001

TO:  PARTIES OF RECORD IN APPLICATION 00-11-038 ET AL.

This is the proposed decision of Administrative Law Judge (ALJ) Walwyn, previously designated as the principal hearing officer in this proceeding.  It will be on the Commission’s agenda at the next regular meeting, which is scheduled for May 3, 2001.  This matter was categorized as ratesetting and is subject to Pub. Util. Code § 1701.3(c).  Pursuant to Resolution ALJ-180 a Ratesetting Deliberative Meeting to consider this matter may be held upon the request of any Commissioner.  If that occurs, the Commission will prepare and mail an agenda for the Ratesetting Deliberative Meeting 10 days before hand, and will advise the parties of this fact, and of the related ex parte communications prohibition period.

The Commission may act at the regular meeting on May 3, 2001, or it may postpone action until later.  If action is postponed, the Commission will announce whether and when there will be a further prohibition on communications.

When the Commission acts on the proposed decision, it may adopt all or part of it as written, amend or modify it, or set it aside and prepare its own decision.  Only when the Commission acts does the decision become binding on the parties.

Parties to the proceeding may file comments on the proposed decision as provided in Article 19, attached, of the Commission’s “Rules of Practice and Procedure.”  Pursuant to Rule 77.3 opening comments shall not exceed 15 pages.  Finally, comments must be served separately on the ALJ and the assigned Commissioner, and for that purpose I suggest hand delivery, overnight mail, or other expeditious method of service.

/s/ LYNN T. CAREW



Lynn T. Carew, Chief

Administrative Law Judge
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Decision  PROPOSED DECISION OF ALJ WALWYN (Mailed 4/3/2001)
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Application of Southern California Edison Company for Authority to

Institute a Rate Stabilization Plan With a Rate Increase and End of Rate Freeze Tariffs.


Application 00-11-038

(Filed November 16, 2000)

Emergency Application of Pacific Gas and Electric Company to Adopt a Rate Stabilization Plan.


Application 00-11-056

(Filed November 16, 2000)

Petition of the Utility Reform Network for Modification of Resolution E-3527.


Application 00-10-028

(Filed October 17, 2000)

INTERIM OPINION DISSOLVING THE TEMPORARY RESTRAINING ORDER IMPOSED BY DECISION (D.) 01-01-046

I. Summary

On January 19, 2001, in Decision (D.) 01-01-046, the Commission issued a temporary restraining order (TRO) preventing Pacific Gas and Electric Company (PG&E) and Southern California Edison Company (Edison) from refusing to provide adequate service to all customers, including refusing to act as scheduling coordinators to serve all their bundled or non-direct access customers
 with the California Independent System Operator (ISO).  In that decision the Commission also affirmed that PG&E and Edison shall continue to provide full and adequate service to all their customers, and made clear that a bankruptcy filing or the threat of insolvency has no bearing on this aspect of state law.  We took this action in response to statements made by the utilities that strongly suggested that if the Commission did not immediately grant a substantial rate increase the two utilities would be unwilling to purchase power to serve their customers beyond the generating capacity of the utilities’ retained generation and the capacity generated from their contracts with qualifying facilities (QFs).

In today’s decision, we dissolve the TRO imposed by D.01-01-046.  We do this because both PG&E and Edison have acknowledged their continuing obligation to serve their customers.  The utilities’ obligation to serve requires that they act as scheduling coordinators or ensure that this function is being performed. Under ABX1 1, DWR is authorized to procure electricity on behalf of utility end-use customers.  To the extent that the ISO procures imbalance energy in the real-time and out-of-market markets, the ISO will bill all scheduling coordinators.  The scheduling coordinators will, in turn, bill their participants.  Because a lack of clarity as to the utilities’ obligation to serve led to the issuance of the TRO, we clarify that the utilities’ obligation to serve requires that they have the ultimate financial responsibility to pay the ISO for those functions.

II. The Utilities’ Obligation to Serve

One of the basic tenets of public utilities regulation is the utilities’ obligation to serve, i.e. to provide adequate service at reasonable rates.  Pub. Util. Code § 451
 provides, in relevant part:

“All charges demanded or received by any public utility, or by any two or more public utilities, for any product or commodity furnished or to be furnished or any service rendered or to be rendered shall be just and reasonable.  Every unjust or unreasonable charge demanded or received for such product or commodity or service is unlawful. 

“Every public utility shall furnish and maintain such adequate, efficient, just and reasonable service, instrumentalities, equipment and facilities . . . as are necessary to promote the safety, health, comfort and convenience of its patrons, employees, and the public.”

We recognize the obligation to serve is broad and we are focused here on only one aspect, the obligation to purchase power on behalf of customers.  

A bankruptcy filing or the threat of insolvency has no bearing on this aspect of state law.  Even utilities that file for reorganization must serve their customers.  (See D.01-01-046 at p. 2.)

A. The TRO

1. Scheduling Coordinator and the ISO

A brief overview of the obligations of a scheduling coordinator under the ISO tariff is useful.  The scheduling coordinator function did not exist before electric industry restructuring commenced in 1998.  Sections 2.26 through 2.28 of the ISO tariff provide that the scheduling coordinator should schedule and dispatch electric generation, including but not limited to submitting balanced schedules in the day-ahead and hour-ahead market. The tariff also provides that each scheduling coordinator shall be responsible for paying the ISO’s charges in accordance with the ISO tariff.  (See ISO tariff § 2.2.6.1.)

The responsibility for paying the ISO charges is significant to this decision, because the ISO is responsible for procuring energy in the real-time market to the extent necessary to meet utility load that was not balanced and scheduled in the day-ahead and/or hour-ahead markets, and to procure energy and capacity necessary to maintain appropriate levels of operating reserves.

2. The Commission Issues the TRO

In the emergency hearings held on financial issues in December and early January, Edison’s counsel indicated that in the event Edison could not purchase power in excess of the 7 cents per kilowatt-hour available in retail revenues to pay for power, Edison would request to be relieved of its obligation to serve.  (TR: 755.) 

On January 17, 2001, Governor Davis declared a state of emergency with respect to the state’s power crisis.  The Governor also announced that the state, through the California Department of Water Resources (DWR), would purchase power on behalf of PG&E and Edison.  However, at that time, it was somewhat unclear whether those purchases were limited to the day-ahead market or whether they included spot market purchases.  

At that same time, the ISO, the Power Exchange (PX) and PG&E were restructuring their agency agreement for scheduling services to specifically provide that PG&E would be the scheduling coordinator under the ISO tariff, and that to the extent that the PX performed such duties for PG&E, that it would act as PG&E’s agent, and that “it shall have no liability as a principle for PG&E’s scheduling coordinator obligations.”
  PG&E’s obligations under this restructured agreement include making payments due to the ISO directly to the ISO, and compensating the PX for services rendered.

Against this backdrop, on January 18, 2001, the Commission received declarations from Gary Heath, Executive Director of the Electricity Oversight Board (EOB), Terry Winter, the President and Chief Executive of the ISO, Ziad Alaywan, Managing Director of the ISO, and Peter Garris, Chief Water and Power Dispatcher with DWR which raised concerns about the utilities’ continuing obligation to serve. We issued the TRO to maintain the status quo so as to avoid further degradation of the provision of electric service and to avoid the irreparable harm to the public health and safety that would be caused by further degradation of service.  We also directed PG&E and Edison to appear at an evidentiary hearing on January 29 to show cause why a preliminary injunction should not issue.  The TRO has been in effect as of January 19, 2001. We now discuss whether the TRO should be dissolved or whether a preliminary injunction should be issued.

III.   Procedural Background

On January 29, the Commission held hearings on the TRO to determine if a preliminary injunction should issue.  The hearings focused on obtaining evidence on two matters:  The utilities were afforded the opportunity to (1) clarify the events described in the declarations supporting the TRO attached to D.01-01-046, and (2) define their understanding of their obligation to serve on a going-forward basis.  PG&E and Edison both offered witnesses and participated in the hearings and filed briefs at the conclusion of the TRO hearings. 
IV. Discussion

A. The Commission Had the Legal Authority to Issue the TRO

Both PG&E and Edison argue that the Commission did not have the legal authority to issue the TRO.  In D.01-01-046, we discussed our legal authority for taking the actions we did in order to ensure that PG&E and Edison’s customers receive adequate utility service.  Because the utilities have filed applications for rehearing of D.01-01-046 alleging legal error, we will further address our legal authority for issuing the TRO in our decision addressing the applications for rehearing.

However, we briefly address one of Edison’s procedural arguments.  Edison believes that the Commission violated Public Utilities Code Sections 1701.1(a) and (b) and its own procedural rules by failing to separately categorize the proceeding on the TRO and properly scope the issues to which Edison should respond.

The interim TRO decision was not issued in a new proceeding, but was issued in this very docket, where both PG&E and Edison are seeking a rate increase to cover the costs of procuring future energy in the wholesale markets that they cannot produce themselves to serve their loads.  The utilities’ financial obligation is at the heart of the Rate Stabilization Proceeding, as is their obligation to provide a full and adequate service to all customers in this context.  A declaration that the utilities would be unwilling to purchase power to serve their customers beyond the generating capacity of their retained generation and capacity generated from QF contracts directly impacts the other issues being addressed in this proceeding.

The Commission had already categorized and scoped the Rate Stabilization Proceeding in a scoping memo issued in late December and needed to do nothing further to underscore the very basic obligation to serve.
  Therefore, we reject Edison’s procedural argument. 

B. Is a Preliminary Injunction Required?

At the TRO hearings, Edison and PG&E were afforded the opportunity to clarify the events described in the declarations attached to D.01-01-046 and to define their understanding of their obligation to serve on a going-forward basis.  Although both PG&E and Edison state that DWR is now responsible for procuring the entire “net short”
, the utilities recognize that the law and the Commission continue to require them to retain the obligation to purchase power, and that they have an obligation to serve their customers. Furthermore, although they do not believe the Commission should order them to do so, Edison and PG&E agree to perform the scheduling coordinator task on behalf of their customers.

PG&E’s counsel Niven represented that PG&E has an ongoing obligation to serve in accordance with all the Public Utilities Code provisions and Commission orders.  (TR at p. 817.)  Edison recognizes that it has the obligation to directly serve bundled retail customers.  (Edison February 2, 2001 Brief at p. 23.)

In the February hearings, PG&E’s policy witness McManus acknowledged that PG&E has a continuing obligation to serve, and specifically to purchase electricity for its customers:

Q.  What regulations require PG&E to continue in this losing business?

A.  PG&E’s obligation to buy electricity for customers is specifically stated in Decision 01-01-046.  The concept of obligation to serve is a part of a larger economic and legal concept known as the regulatory compact that forms the basis for the regulation of natural monopolies.  The goal of California’s electric industry deregulation was to move away from this framework for the generation of electricity, but not for the procurement, transmission or distribution of electricity.  I cannot construe regulations that knowingly compel continued sales at a loss as a “reasonable opportunity” to earn an appropriate profit.  (Exhibit 39, p. 1-12.)

Edison in the February hearings also reaffirmed its obligation to serve and specifically cited the role of scheduling coordinator as the vehicle by which it remains obligated to purchase electricity for its customers.  In response to questions from the Administrative Law Judge (ALJ) in the February hearings in the Rate Stabilization Proceeding, Edison’s witness Fellows acknowledge that the ISO believes that Edison, as scheduling coordinator, is responsible for procuring any power that ISO purchases on behalf of Edison’s customers:

“Q.  If they [DWR] didn’t buy it all [the portion of the net short that DWR believed was not priced reasonably], who would be responsible for the difference?

“A.  Southern California Edison.

“Q.  And why would you be responsible?

“A.  Because we are the ones that have submitted the schedules to the ISO.  We continue to be the scheduling coordinator on behalf of our native load.  We submit energy schedules to the ISO on a daily basis for that load.  And the ISO considers us fully responsible for those costs.”  (TR at p. 1841.)

Because both utilities recognize the ongoing obligation to serve, and state that they continue to act as scheduling coordinators, issuance of a preliminary injunction is not required at this time.  The TRO which is currently in effect by operation of D.01-01-046 is dissolved. 

The TRO restrained the two utilities from refusing to act as scheduling coordinators to serve all their non-direct access customers with the ISO.  Details regarding the scheduling coordinator function were also addressed at the TRO hearings.  One of the responsibilities of a scheduling coordinator is the obligation to pay the ISO’s charges in accordance with the ISO tariff.  If a utility schedules a balanced load, then it must pay for any amounts that the ISO needs to purchase in the real time market to serve its customers.  The utilities may also have another entity act as a Scheduling Coordinator.  

The Commission does not here address intricate issues regarding the identity and role of the scheduling coordinator.  The utilities’ obligation to serve requires that they act as scheduling coordinators or ensure that this function is being performed. Under ABX1 1, DWR is authorized to procure electricity on behalf of utility end-use customers.  To the extent that the ISO procures imbalance energy in the real-time and out-of-market markets, the ISO will bill all scheduling coordinators.  The scheduling coordinators will, in turn, bill their participants.  Because a lack of clarity as to the utilities’ obligation to serve led to the issuance of the TRO, we clarify that the utilities’ obligation to serve requires that they have the ultimate financial responsibility to pay the ISO for those functions.

Comments of Proposed Decision

The proposed decision of Administrative Law Judge Walwyn in this matter was mailed to the parties in accordance with Section 311(d) of the Public Utilities Code and Rule 77.1 of the Rules of Practice and Procedure.  Comments were filed by _______________, and reply comments were filed by ____________.

Findings of Fact

1. The Rate Stabilization proceeding from which the TRO was issued continues to be an ongoing proceeding.

2. PG&E and Edison acknowledge their obligation to serve, specifically to purchase energy on behalf of their non-direct access, or bundled, customers.

3. The responsibilities of the Scheduling Coordinator is relevant to the issue of ultimate financial liability to the ISO for purchases made for or on behalf of the utilities’ customers. 

Conclusions of Law

1. PG&E and Edison have an ongoing obligation to provide adequate service to their customers, which includes the obligation to purchase electricity to serve all non-direct access, or bundled, customers, and may not unilaterally act to reduce, limit, or curtail service to these customers without formal approval from the Commission.

2. Information provided by affidavits and declarations established the possibility of an unreasonable threat of irreparable harm to public health and safety, thereby providing a sufficient basis for the Commission to issue the TRO.

3. This decision should be effective today, in order to allow the TRO to be dissolved expeditiously.

ORDER

IT IS ORDERED that:

1. There is no need to issue a preliminary injunction because Pacific Gas & Electric Company and Southern California Edison Company at hearing and in their briefs affirm their continuing obligation to serve and reorganize that they cannot unilaterally refuse to purchase energy on behalf of their non-direct access, or bundled, customers.

2. The Temporary Restraining Order imposed by Decision 01-01-046 is dissolved.

This order is effective today.

Dated 

, 
, at San Francisco, California.

� Direct access customers procure their power without the direct assistance of the utilities.


� All statutory references are to the Public Utilities Code, unless otherwise noted.


� See Agency Agreement for Scheduling Services Management, Exhibit 26,  p. 1.





� Id.


� Rule 6.1 (b) provides that when a proceeding may fit more than one category, the Commission may determine which category appears more suitable to the proceeding or may divide the subject matter of the proceeding into separate phases or one or more new proceedings.  Here, by not amending the December scoping memo, the Commission effectively determined that its December ratesetting categorization was suitable to the entire proceeding.


� “Net short” is the amount of power that the ISO must purchase on the spot market to make up the difference between the demand scheduled and procured in the day-ahead market (either through trades, from the utilities’ own retained generation, or from QF contract capacity) and the actual resulting demand.  (Tr. p. 917 and Exhibit 23, Declaration of Joseph Henri.)  We do not find that DWR has the responsibility to procure the entire net short in this decision.


�  Edison also states that when it receives the bills, it intends to pass them on to DWR, and presumes DWR will refuse to pay any unreasonable costs.  (Id.)


�  Prior to the hearing, the utilities did not contact the declarants, request to take their deposition, or request their presence at the hearing.  Their belated claims of deprivation of due process because the declarants were not present at the hearing, first made on the day of the hearing, therefore have no merit.
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