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OPINION

1.
Summary

This order authorizes Donner Lake Water Company (Donner) to borrow sufficient funds to immediately begin emergency repairs required by the California Department of Health Services (DHS) in order to lift a DHS “boil-water” order that has been in place for a year.  Our order also authorizes additional borrowing required for Donner to be eligible for a low-interest Safe Drinking Water State Revolving Fund loan to finance a five-year capital improvement plan.  We intend that the authorized loans will be assumable by or transferable to the Truckee Donner Public Utility District (Utility District), which is seeking to acquire the water system.  We adopt the terms of a proposed settlement between Donner and our Office of Ratepayer Advocates (ORA) requiring that all expenditures from the borrowed funds must be authorized by a representative of the Commission’s Water Division as well as by the company.  Funds would issue incrementally and only after inspection by DHS of completed work elements.  Donner is authorized to impose a surcharge of $27 per month for each of its 1,300 connections to repay this year’s portion of its loan.  

2.  Background

Donner was purchased eight years ago and is a wholly owned subsidiary of Del Oro Water Company in Chico.  With 1,300 connections, Donner serves 3,450 permanent residents and about 25,000 persons during holiday weekends in areas around Donner Lake, west of Truckee.  

In the summer of 1999 and 2000, the Donner water system experienced multiple leaks and depressurization that left many customers without water.  On June 22, 2000, Donner was required to notify customers to boil their water before use after a DHS inspection revealed that the leaks caused a low-pressure vacuum that was likely to create backflow of contaminated water.  On November 20, 2000, DHS issued a compliance order directing Donner to replace much of its 50‑year-old distribution pipelines, as well as portions of its water production and storage systems.  

The company on December 11, 2000, filed its application for authority to borrow up to $12 million, later amended to $15.5 million, to replace the water system over a five-year period.  It also filed a motion for expedited approval of $4.8 million in borrowing so that it could begin DHS-ordered repairs that are required during this calendar year.  The application was protested by the Water Branch of the ORA, and by a group of customer protestants who seek to have the water system acquired by the Utility District, a public entity that provides electricity in Truckee and also provides water service to 7,500 customers not served by Donner.

A prehearing conference was conducted on January 24, 2001.  A Scoping Memo was issued by Assigned Commissioner Duque on January 29, 2001, setting dates for submission of written testimony and scheduling hearings in April in Truckee.  On March 27, 2001, the Commission issued an interim order (Decision (D.) 01-03-060) authorizing Donner to borrow up to $1.3 million to begin emergency repairs on its system while a final decision in this proceeding was pending.

Two public participation hearings were conducted on April 3, 2001, in Truckee, and evidentiary hearings in Truckee followed on April 4 and 5.  At the evidentiary hearings, the Commission heard from ten witnesses and received 53 exhibits into evidence.  Briefs were filed on April 27, 2001, at which time this matter was deemed submitted for decision.

3.
Public Participation Hearings

Approximately 160 persons attended the two public participation hearings on April 3.  Commissioner Duque and Administrative Law Judge (ALJ) Walker presided.  A total of 29 ratepayers spoke, all but one of them critical of the management of the water company.  Nearly all urged that the Commission take steps to encourage transfer of the water company to the Utility District.  Many complained of what they believed to be lack of maintenance of the water system since it was acquired eight years ago by Del Oro.  Truckee Mayor Don McCormack said the city was “embarrassed” that it had to greet visitors with a notice that they must boil water before use in several sections of the community.

Robert Fortino, president of Del Oro and Donner, addressed both public hearings, seeking to explain why the water system had failed and what the company hoped to do to correct it.  A representative of ORA distributed copies of a report recounting its investigation and its recommendation that loan authority be granted, subject to strict accountability, so that repair and replacement of the water system could take place promptly.

4.  Evidence Presented at Hearing

At hearing, Donner sought to justify its application through the testimony of its president and its consulting engineer.  ORA through its witness presented a proposed settlement between it and the company.  The settlement is opposed by customer protestants, who presented five witnesses and numerous exhibits intended to show that Donner’s managers are incapable of correcting the faulty water system.  

4.1  Donner’s Evidence

Fortino, who is president and chief operating officer of both Donner and its parent company, Del Oro, testified that Donner has two principal sources for its water supply - water diverted through an intake system from Donner Lake and water derived from springs known as Greenpoint Springs.  At the time Del Oro acquired Donner in 1993, the water company was subject to a DHS compliance order requiring additional filtration and disinfection of surface water.

Fortino retained consulting engineers who recommended that Donner construct a water filtration and treatment plant with capacity to treat 1.5 million gallons of water each day.  Fortino testified that construction of the plant has been delayed for years, first in finding and buying a suitable site and then in acquiring necessary permits and an easement.  The company was involved in at least two lawsuits with the city and nearby property owners dealing with an environmental report and an eminent domain easement for installation of a pipeline.  

Meanwhile, Fortino said, the 50-year-old water system was besieged with problems.  Numerous leaks in pipelines and storage tanks caused a major outage in 1999, leaving many customers with little or no water for days or weeks at a time.  In March 1999, Donner applied for a state loan of $3.7 million to replace a portion of the distribution lines and to construct the treatment plant.  That application was eventually withdrawn because of the pending lawsuit on an easement for the treatment plant.

Additional outages in June 2000 led to two more DHS letters of deficiencies and a citation.  Concerned about the possibility of backflow contamination caused by low water pressure, the DHS this time imposed the boil-water order.  It also issued an order stating in detail the steps required in years 2000 and 2001 to correct leakage, storage and lake intake for the water system.  This application to the Commission followed, seeking authority to borrow up to $15.5 million for short-term and long-term repairs required by DHS.  

Engineer Joseph C. Scalmanini testified that his firm conducted the studies and drew up plans for the proposed water treatment plant.  In response to DHS directives in the year 2000, his firm recommended a five-year capital improvement plan that, in addition to the treatment plant, would replace 70,000 linear feet of pipelines, replace existing storage tanks, install meters on all residential services, and construct a new lake intake system.  He estimated that the cost of system improvements during the year 2001 will be $4.2 million.  A detailed breakdown of the construction cost, the majority of it for replacement of pipelines, service connections and storage tanks, is set forth in Exhibit 1 of the amended application.  Scalmanini stated:

“Based on discussions with DHS staff, my understanding is that, with the interim improvements already in place, and with the combination of main line replacement, new temporary lake intake, and South Side tank replacement, the system will be sufficiently improved for the notice to boil water to be withdrawn.”  (Exhibit 46, at 10.) 

Both Fortino and Scalmanini in their testimony stressed the need for prompt action, stating that because of weather, the construction season in the Truckee area extends only from late April through October.  

4.2  ORA’s Proposed Settlement

ORA Project Manager Daniel R. Paige testified that he had confirmed with DHS that funds have been approved and are available for renovation of Donner’s water system under the Safe Drinking Water State Revolving Fund, which is administered by the Department of Water Resources.  Interest on such a loan would be 2.8%.  Paige said that it is his understanding that a state loan would be available by June 2001.

Paige testified that ORA’s primary concern is that the repairs required by DHS be carried out promptly in order that water system integrity can be restored and the boil-water order can be lifted.  He stated that DHS-ordered repairs in the year 2001 will be required regardless of whether Donner continues to be owned by Del Oro or whether Donner is acquired by the Utility District.  Both Donner and the Utility District are subject to DHS requirements.    

In view of these factors, ORA presented a motion for adoption of a settlement in which the Commission would approve the application subject to a number of conditions.  The proposed settlement agreement, a copy of which is Attachment A to this decision, includes the following terms:

·   Donner would be authorized to secure temporary financing in the form of a loan not exceeding $4.5 million (including 

the previously authorized $1.3 million) at an interest rate of not more than 10%.  The loan would require periodic payment of interest, with full principal payable on or before December 31, 2001 (through use of the low-interest state loan).

·   Spending from the loan would be made incrementally as elements of the work in 2001 are completed.  Checks would be countersigned by Donner and by a representative of the Commission’s Water Division.  The Water Division would consult with DHS to confirm that work has been completed properly.

·   Donner would be authorized to impose a surcharge of $27 per month per account to make payments on the $4.5 million loan.  Funds would be placed in an account at a bank approved by DHS and the Department of Water Resources.  

·   Donner would be authorized to enter into an agreement for a State Revolving Fund loan in an amount not to exceed $15,514,400 (including the $1.3 million already authorized in D.01-03-060), of which not more than $4.5 million would be used to retire outstanding interim financing.  Donner would be authorized to establish a new surcharge reflecting terms of the State Revolving Fund loan.

Paige testified that if the Utility District succeeds in taking over the water company, DHS has advised that the state loan could be transferred in whole or in part to the Utility District.  He added that under the settlement agreement, all work would be approved in advance of payment by DHS and the Department of Water Resources.

The settlement agreement has been accepted by Donner but is opposed by customer intervenors, who argue against authorization of any additional funding for the current management of the water system.

4.3  Customer Intervenors’ Evidence

Customer intervenors cross-examined Fortino at length, presented 45 exhibits, and offered the testimony of five witnesses, including a certified public accountant and the general manager of the Utility District.  

The certified public accountant, Dau Luc, testified that he was retained to examine Donner’s balance sheets and income statement summaries filed with the Commission between 1993 and 1999.  He stated that he found that Donner had transferred some $372,000 to its parent company during that period, and had booked some $60,000 for deferred taxes, and he found these and other accounting practices questionable.  He disagreed with a Commission staff audit report dated December 21, 2000 (Exhibit 3).  The staff audit concluded that Donner’s financial statements “were fairly stated” and that there had been no cross-subsidization of Del Oro’s operating expenses.  On cross-examination, Luc acknowledged that his examination was a limited one and that he had not conducted independent inquiry into the company’s practices.  He stated that his recommendation was that the staff revisit its audit report in view of the questions he has raised in his review.  

In the cross-examination of Fortino, customer intervenors showed that Donner was slow to correct deficiencies noted by DHS in compliance letters issued in 1993, 1996, and 1999, and that it had not at the time of hearing begun construction required in a DHS citation issued in June 2000.  On redirect examination, Fortino stated that the company had completed all preliminary steps required by DHS until start of the construction season.  He stated that the company had expected the treatment plant to solve many of the DHS concerns, and that the company had not anticipated the community objections to the plant and the delays caused by those objections.

Fortino admitted that the company had failed for several years to install an automatic shutoff device for chlorine monitoring of lake intake water, but he stated that frequent manual testing was in place at all times.  He admitted that a Grade II Water Treatment Operator Certificate is required for an employee to perform chlorine treatment and sampling, and that Donner had permitted a Grade I operator to do this work.  In uncontradicted testimony, however, he stated that DHS had permitted the Grade I employee to perform chlorine functions while he was working on qualifying for his Grade II operator permit.

Fortino also was questioned about Donner’s delays in repairing a lake intake pipe, storage tanks, and distribution lines.  On redirect examination, he offered a detailed “timeline” (Exhibit 45) of repairs, replacement of equipment, acquisition of water rights, and negotiations for the treatment plant that had taken place between 1993 and the present.  

Customer intervenors presented the prepared testimony of William R. Kirkpatrick, engineering manager at East Bay Municipal Utility District, and of Jess Morehouse, senior sanitary engineer at DHS.  Kirkpatrick testified that, based on the information available to him, a comprehensive maintenance plan and funding should have been in place at Donner years ago.  Morehouse testified that DHS had encountered numerous deficiencies in the Donner system that the company was slow to correct.  

Juanita J. Schneider, a retired businesswoman, testified that she was a customer of Donner, that water quality has often been poor, that the chlorine level was uncomfortably high, and that the company has often been remiss in sending her required statements of water quality.

4.4  Utility District Evidence

Peter Holzmeister, general manager of the Utility District since 1984, testified that the district became involved with Donner water issues in August 2000.  That was when a number of Donner Lake property owners petitioned the Utility District board to acquire and operate the Donner system.  

Holzmeister said that the district evaluated the acquisition, completed an environmental assessment, and in April 2001 made an offer to purchase the Donner system for $500,000, which Holzmeister said was its appraised value.  The Utility District also conducted balloting for formation of a special assessment district to purchase and renovate the Donner water system.  Of 1,130 ballots received, 977 or 87% of voting owners favored a Utility District takeover.  Holzmeister estimated that the total cost of buying the system and completing repairs would be $13.6 million, which would be paid through a State Revolving Fund loan and assessments on property owners.

Holzmeister stated that if the Utility District acquires the Donner system soon, the district would make the repairs required by DHS in the year 2001 and operate the system for about a year using its current water sources.  After that, he said, the Utility District contemplates adding pipelines and serving Donner customers through the same system of wells that now serve the Utility District’s customers.

On cross-examination, Holzmeister acknowledged that he did not know how long it would take to acquire the Donner system if the Utility District is compelled to seek acquisition through its eminent domain authority.  He also was unfamiliar with the amount of time it would take for regulatory approval of a friendly takeover.  

5.  Discussion

If there were time, a prudent course for the Commission would be to postpone action on this application until it is known whether the Utility District will acquire the Donner water system.  A significant number of Donner’s customers support that acquisition.  The Utility District appears willing and able to take over the Donner water system and begin necessary repairs.   

Time, however, is running out.  Because of weather conditions, the construction season in Truckee extends only from late April through October.  During that limited period, Donner must replace substantial portions of its distribution system, its water storage tanks, and its lake intake facility under the compliance order of our sister agency, DHS.  The boil-water order inflicted on thousands of Truckee residents and visitors will not be lifted until DHS is satisfied that replacement of the distribution system and other required work have reduced the existing threat to public health.

Donner is the only entity now authorized to make these repairs.  Its engineering plans for the work are complete and in place.  Its applications for a commercial loan and, later, a low-interest Revolving Fund loan have been submitted, preliminarily approved, and wait only the authorization of this Commission.  

Just as significantly, this year’s replacement of pipeline and storage tanks and construction of a new lake intake facility are DHS requirements that must be made regardless of who owns and operates the water company.  If work begins now, customers will be that much closer to restoration of normal service regardless of whether ownership of the company changes hands or not.

Customer intervenors presented testimony and appear to believe that a transfer of ownership can take place quickly.  As noted by Donner, however, 

even a friendly sale would require review and approval by this Commission under Pub. Util. Code § 851, and that process would take weeks, at best, and months if protests are filed and hearings are required.  If Donner resists acquisition at the price offered, the Utility District can proceed in Superior Court, exercising its powers of eminent domain.  But that process also takes time.  

Based on the evidence presented by DHS, a failure to begin renovation now could mean that repairs required this year would not be completed, Donner would be subject to DHS penalties, and customers would have to endure undrinkable water until construction could resume in 2002.  By contrast, as ORA testified, if repairs begin now, the boil-water order could be lifted by late summer or fall of this year.

Faced with these alternatives, customer intervenors stated at hearing that they would not oppose the interim $4.5 million loan authorization for Donner for the work this summer, with appropriate oversight, but they do oppose granting the company authority for the total $15.5 million in loans to finance the five-year renovation.  The difficulty with that, as ORA confirmed and showed at hearing, is that the low-interest Revolving Fund loan will not be granted by the Department of Water Resources unless the loan covers the entire renovation of the system required by DHS and set forth in the five-year plan.  

Since the Revolving Fund loan at 2.8% interest will be used to replace the $4.5 million commercial loan at 10% interest, and since the loans will be drawn on only as work proceeds, we agree with ORA that authorization for the full amount should be granted.  The Utility District’s general manager testified that he anticipated little difficulty in having the loan transferred to the District if acquisition takes place.

Accordingly, we will approve the settlement agreement (Attachment A) between ORA and Donner, since we find that it is reasonable in light of the whole record, consistent with law, and in the public interest.  ORA’s protest to this application is subsumed in the settlement agreement.  

The protest remaining is that of customer intervenors.  Customer intervenors showed at hearing that Donner’s management did not react promptly to a number of deficiencies cited by DHS.  The evidence also shows that Donner placed too much reliance on its proposed treatment plant and not enough reliance on aggressive maintenance and repair.  This evidence, while powerful, goes more to the issue of what conditions should be placed on borrowing authority rather than on whether borrowing authority should be granted at all.  Customer intervenors have shown that strict safeguards should accompany any additional borrowing authority granted to Donner.  On the other hand, pursuant to Pub. Util. Code § 816, et seq., Donner has shown by a preponderance of evidence that the requested financing is prudent and necessary to restore safe and reliable water service to customers, and that Donner is capable with proper oversight of getting the work done.

Accordingly, we will grant the application on the terms and conditions reached by the company and by ORA in their settlement agreement, requiring strict safeguards on how the money will be used and how the construction will be supervised.  To the extent that the protest of customer intervenors seeks denial of Donner’s request for borrowing authority, the protest is denied.  

6.  Reduction of Comment Period

Because of the urgency in starting construction, we have on our own motion shortened the comment period to ten days pursuant to Pub. Util. Code § 311(g)(3) and Rule 77.7(f)(9) of the Rules of Practice and Procedure.  The 

proposed decision of the ALJ in this matter was mailed to the parties in accordance with Pub. Util. Code § 311(d) and Rule 77.1.  Comments were received on _____________.
Findings of Fact

1. Donner has 1,300 connections and serves customers in areas around Donner Lake, west of Truckee.

2. Customers since June 22, 2000, have been directed to boil their water before drinking it.

3. The boil-water order followed a DHS inspection that revealed that significant leaks in the system caused a low-pressure vacuum that was likely to create backflow of contaminated water.

4. On November 20, 2000, DHS issued a compliance order directing Donner to replace much of its distribution pipelines, as well as portions of its production and storage systems, during the year 2001.

5. Donner seeks authority to borrow up to $15.5 million to renovate the water system over a five-year period, and to assess a surcharge to repay the debt.

6. The authority to borrow up to $15.5 million would include the authorization for $1.3 million granted by this Commission on an emergency basis in D.01-03-060.

7. Donner has completed engineering plans to accomplish the work required by DHS.

8. Donner’s applications for a commercial loan and a low-interest Revolving Fund loan have been submitted and preliminarily approved, subject to authorization by this Commission.

9. Since acquiring the system eight years ago, Donner repeatedly has been slow to correct deficiencies noted by DHS.

10. The Utility District, which already provides water to 7,500 customers in the area, is seeking to acquire the Donner water system.

11. In balloting to form a special assessment district, 87% of voting property owners favored acquisition of the Donner water system by the Utility District.

12. The planned renovations to Donner’s water system are required for public health and safety, and must be performed regardless of whether Donner continues to own the water system or it is acquired by the Utility District.

13. ORA and Donner propose a settlement agreement that would approve Donner’s application subject to appropriate restrictions on how the borrowed funds would be used and subject to approval of renovation work by the DHS.

14. Because of weather, the construction season in Truckee is limited to late April through October.

Conclusions of Law

1. For reasons detailed in the Discussion section of the foregoing Opinion and in the Findings, the settlement agreement between ORA and Donner should be approved.

2. Donner should be authorized to borrow up to $15,514,400 (including the $1,360,500 authorized in D.01-03-060), subject to the terms, conditions and restrictions set forth in the settlement agreement.

3. It is the intention of this Commission that loans obtained pursuant to this decision be assumable by or transferable to the Utility District if the Utility District acquires the Donner water system.

4. The protest of customer intervenors is granted to the extent it seeks restrictions on the loan authority granted to Donner.

5. The protest of customer intervenors is denied to the extent it seeks disapproval of the application.

6. Because of the urgency in starting construction, the comment period in this matter should be shortened to ten days, and the order should be made effective upon adoption.

ORDER

IT IS ORDERED that:

1. Donner Lake Water Company (Donner) is authorized pursuant to Pub. Util. Code §§ 816, et seq., to issue evidence of indebtedness and secure interim commercial financing in an amount not to exceed $4,500,000 (including $1,360,500 authorized in Decision 01-03-060), and thereafter to secure a Safe Drinking Water State Revolving Fund loan in an amount not to exceed $15,514,400, using not more than $4,500,000 thereof to retire the interim commercial financing, and to grant a security interest in its assets for capital expenditures within its Donner Lake Service Area.

2. The authority granted in Ordering Paragraph 1 is subject to the terms, conditions, and restrictions set forth in the settlement agreement between Donner and the Office of Ratepayer Advocates, Water Branch, attached hereto and made part hereof as Attachment 1.

3. Donner is authorized to file an Advice Letter imposing a surcharge of $27 per month on ratepayers, subject to the requirements of Paragraph 7 of Attachment 1.

4. The period for public comment on the draft decision in this matter was shortened to ten days pursuant to Pub. Util. Code § 311(g)(3) and Rule 77.7(f)(9) of the Rules of Practice and Procedure.

5. Application 00-12-011 is closed.

This order is effective today.

Dated _____________, at San Francisco, California.

ATTACHMENT 1

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA
In the Matter of the Application of the Donner Lake Water Company (U 84‑W ) to Issue Evidence of Indebtedness (Promissory Notes and Loan Agreements) in the Approximate Amount of $12,000,000 and to Grant Security Interest in its Assets for Capital Expenditures Within its Donner Lake Service Area.
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SETTLEMENT
1.         The parties to this Settlement ("Parties") are the Water Branch of the Office of Ratepayer Advocates ("ORA") and Donner Lake Water Company ("DLWC").

2.         The Parties agree that no signatory hereto nor any member of the staff of the Public Utilities Commission assumes any personal liability as a result of the Settlement.  The Parties agree that no legal action may be brought in any state or federal court, or in any other forum, against any individual signatory representing the interests of either Party, ORA, or its attorneys, or the ORA itself regarding the Settlement.  All rights and remedies are limited to those available before the California Public Utilities Commission (“Commission”).

3.         The Parties acknowledge that ORA is charged with representing the interests of customers of public utilities in the State of California, as required by Public Utilities Code Section 309.5, and nothing in the Settlement is intended to limit the ability of ORA to carry out that responsibility.

4.         The Parties agree to support this Settlement inasmuch as their negotiations have resulted in the resolution of all issues raised in ORA's report, dated March 21, 2001.

5.         The Parties recognize that the California Department of Health Services ("DHS") requires that DLWC immediately begin a project to rebuild portions of its system.  The project includes replacing the distributional lines on the north, east, and south sides of Donner lake, constructing a facility for drawing water from the lake, and replacing tanks and booster stations.  It would be phased over a period of five years and cost $15,514,400.  Funds for this project have been allocated under the Safe Drinking Water State Revolving Fund ("SRF"),that is administered by the Department of Water Resources ("DWR").  These funds would not be available, however, until DLWC completes its application and DHS approves it.  

6.         The Parties agree that, due to the condition of DLWC's system, this project should begin as soon as possible.  In advance of a loan under the SRF, therefore, the Commission should authorize DLWC to secure temporary financing in the form of a loan or loans not exceeding $4.5 million and carrying a rate of interest not exceeding 10%.  Any such loan should require periodic payment of interest, with the full principal to be payable on or before December 31, 2001,  and should be made incrementally as elements of the project are completed.  Any lender should be required to honor checks for costs of the project that bear the signature of a representative of DLWC and the Commission's Water Division.  The designated representative of the Water Division should obtain confirmation from DHS that the work was inspected and determined to be properly performed at a reasonable cost and was necessary to achieve compliance with each outstanding order of DHS.

7.         The Parties agree that DLWC should be authorized to file an advice letter for authority to place into effect a surcharge of $27 per month applicable to each customer for the purpose of paying interest to any lender and that the funds collected should be placed in an account with a fiscal agent established for that reason at a bank approved by DHS and DWR with all surcharges to be deposited by DLWC within 10 days of their receipt.  In particular, only that fiscal agent should be authorized to make any payment to any lender providing temporary financing.  Any balance remaining in the account when temporary financing is replaced by the loan from the SRF should be applied to repayment of the permanent financing.

8.         The Parties agree that DLWC should be authorized to enter into an agreement for a loan from the SRF in an amount not to exceed $15,514,400, of which not more than $4.5 million should be used to retire any outstanding interim financing, and to file an advice letter to establish a new surcharge to replace the surcharge established for temporary financing when the amount, rate of interest, term, and schedule are available for the loan that DHS eventually approves.

9.         DLWC agrees to use its best efforts to complete its application to DHS and secure a loan from the SRF at the earliest possible date.  

10.       The Parties agree that, if funds do not become available from the SRF due to any unforeseen circumstance, DLWC should be authorized to file an advice letter for authority to refinance the balance of the temporary financing with the same or other lenders in such a manner and at such terms as may be approved by the Commission and subject to the same procedures for review.
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