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TO PARTIES OF RECORD IN DRAFT RESOLUTION EXEC. 001

This draft resolution regarding streamlining the clearinghouse contract for the Commission’s Supplier Diversity Database will be on the agenda at the June 18th Commission meeting.  The Commission may then vote on this draft resolution, or it may postpone a vote. 

When the Commission acts on the draft resolution, it may adopt all or part of it as written, amend or modify it, or set it aside and prepare its own order.  Only when the Commission acts does the resolution become binding on the parties.

You may serve comments on the draft resolution.  Opening comments shall be served no later than June 1, 2009, and reply comments shall be served no later than June 8, 2009.  Service is required on all persons on the attached service list.  Comments shall be served consistent with the requirements of Pub. Util. Code § 311(g) and Rule 14.5 of the Rules of Practice and Procedure.  

/s/  KAREN V. CLOPTON

Karen V. Clopton, Chief

Administrative Law Judge
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R E S O L U T I O N
Resolution Exec-001  Adopting Proposals of K&L Gates (consultant) to Streamline the Certification Process Currently in Place for Woman- Minority- and Disabled Veteran-Owned Suppliers Doing Business with Utilities Subject to the General Order 156 as Revised in (D).06-08-031 and Implemented through CSID - 001.

____________________________________________________________

Summary

This Resolution adopts with some modifications the proposals of K&L Gates
 (“the Report”) to streamline the verification process currently in place for woman-, and minority suppliers (“WMBE”) who choose to do business with utilities subject to the General Order 156
.  Decision (D).06-08-031 and CSID-001 revised certain rules that allow for a utility-formed entity to operate (or contract for the service) to certify businesses to supply goods and services to California’s regulated utilities.  The Commission maintains oversight of the rules that govern these processes and is the venue for suppliers to appeal Clearinghouse or Joint Utility decisions.  D.06-08-031 and CSID-001 also reiterated certain verification and certification language in response to various utility proposals.  This Resolution supersedes Resolution CSID-001 and substantially modifies the comparable agency verification policies we adopted in D.06-08-031. 

The proposed changes as per the Report are itemized as follows:

1. On-line application for WMBE applicants with the understanding that an on-line application does not remove entirely the requirements for the submission of certain hard-copy documents.

2. Fast Track application for small WMBEs that fall within the Government Code definition of “micro-business”
.

3. Removal of two required documents for all WMBE applicants.

4. Streamlined application process for applicants possessing a verification certificate from either National Minority Supplier Development Council (“NMSDC”) or Women’s Business Enterprise National Council (“WBENC”) that demonstrates that the business meets the 51% WMDVBE ownership, day to day control, and other requirements set forth in Public Utilities Code § 8281—8286, and General order 156..

Separate from the changes listed above, the Commission intends as part of this Resolution to review the existing cost structure to fund the contract for certification and verification.  The consideration is whether to include the water companies which previously volunteered to be subject to General Order 156, and are now subject to the Commission’s diversity program pursuant to Public Utilities Code §§ 8283 - 8284, to the cost structure to fund the contract on a going forward basis.

Background

The Legislature passed Assembly Bill 3678, which requires California regulated electric, gas, and telephone utilities with $25 million in annual revenues to establish programs to procure goods and services from woman- and minority-owned business enterprises.  In response to Assembly Bill 3678, the Commission issued General Order 156 (GO 156), which established guidelines for the utilities to follow in meeting these requirements.  

 

In GO 156, the Commission established procurement goals of 5% for woman-, 15% for minority-, and 1.5% for disabled veteran-owned business enterprises.  The utilities are required to report annually on their expenditures with women-, minority-, and disabled veteran-owned business enterprises (WMDVBEs), and their progress in meeting the procurement goals.  GO 156 also required participating utilities to establish a joint clearinghouse to certify women and minority vendors.  Utilities report expenditures with clearinghouse-verified vendors in their annual reports to the Commission.   

For several years, the Commission used a contractor to operate the Clearinghouse and perform the verification services.  Operational costs for the Clearinghouse were billed to the Commission and reimbursed by the participating utilities.  In 2005, the Department of General Services (DGS) informed the Commission that this arrangement was no longer acceptable.  The Commission considered several options and determined the most feasible was to have the utilities pay the operational costs of the Clearinghouse directly.  

An Order Instituting Rulemaking (R.06-04-011) was issued to accomplish this goal.  Comments were received from interested parties, and those deemed meritorious were included in the Proposed Decision.  The Decision called upon the utilities to offer a proposal to accomplish the goals of removing the Commission from the Clearinghouse payment process, while still maintaining the Commission’s mandated oversight role.  The Joint Utilities
 offered a proposal to accomplish the transfer of the funding mechanism and related administrative functions.  The proposal was based on the contract the CPUC uses with the Clearinghouse.  Specifically, the Joint Utilities have a contract with Asian Inc. such that there is an executed master agreement by Asian Inc. and each of the GO 156 utilities.  The master agreement governs the administration of the clearinghouse.  Under the terms of the master agreement, the five largest GO 156 utilities
 will each have one vote in reviewing/deciding activities of the Clearinghouse while the sixth vote goes to the smaller group of GO 156 utilities
 with the understanding that general oversight would remain with the Commission.

As noted above, Asian Inc. is the current Clearinghouse charged with verifying and certifying WMBEs.  The contract with Asian Inc is with the Joint Utilities and expires on July 31, 2009.  Resolution CSID–001 provided a number of terms as part of Exhibit A – Statement of Work – for the Clearinghouse contract
.  

In planning for the new contract which will be in place beginning August 1, 2009 the Commission hired an outside consultant – K&L Gates - to review and analyze the existing verification and certification process to ensure that our WMBE database has the largest pool of diverse suppliers and that the potential applicants are not excluded from our database due to a cumbersome and/or unnecessary process to get certified
.  During this time, the Commission also heard from potential applicants who voiced concern about the Clearinghouse’ verification and certification process.  Some suggested that an on-line application would provide needed efficiencies, while others complained that certain documents were unnecessary and overly burdensome to provide.  The Report was issued on October 6, 2008 with four recommendations to streamline the process.  The Report claims that streamlining the process could result in expansion of our database from the current 3,500 businesses to up to 15,000 potentially.  

The Report was informally served via electronic mail on October 29, 2008 to the Joint Utilities and informal comments were received by November 14, 2008.  The general consensus was that the recommendations made in the Report were acceptable to their respective utilities.  However, the Joint Utilities stated that the Commission needed to formally act and adopt the findings of the Report either through a decision or resolution, in part because the proposed changes substantially modify comparable agency verifications policies we adopted in D.06-08-031.  We agree with the Joint Utilities.
   This Resolution, a formal decision of the Commission made after service of the Draft Resolution on the parties to the proceeding in which D.06-08-031 was issued, and after the provision to the public of notice and an opportunity to be heard, will supersede CSID-001 and many of the comparable agency verification policies we adopted in D.06-08-031, through our adoption of a slightly modified version of the recommendations in the Report.

Separate from the streamlining issue this Resolution will also address the inclusion of the six California Class-A water utilities, collectively known as the California Water Association (CWA), to the cost structure for funding the Clearinghouse contract.  In the past the water companies as well as other businesses have used our verification and certification process to identify Women, Minority, and Disabled Veteran Business Enterprises (WMDVBE’s).  This Resolution invites comments on whether to include CWA as part of the Clearinghouse contract and to fund a proportionate amount of the total costs, now that the Public Utilities Code makes water corporations subject to the Commission’s diversity program
.  In their most recent report, California American Water stated that “with the clearinghouse database now fully operational on the CPUC Web-page, we now have the capacity to identify firms which are certified WMDVBEs.  The database has allowed CWA to initiate internal business practices fore more easily identifying qualified WMDVBE suppliers for inclusion in the Supplier Chain strategic sourcing process.”

Discussion
In this section we will discuss each proposed modification and its impact on the integrity of our database as well past Commission decisions that may have provided guidance in this area.  As a result of these modifications the previously adopted Statement of Work for the Clearinghouse contract will also be modified to capture the issues below.  The revised Statement of Work will be attached to this Resolution as Attachment B.

1. On-line application for WMBE applicants with the understanding that an on-line application does not remove entirely the requirements for the submission of certain hard-copy documents.

Currently the supplier verification application is available for download from Asian Inc.’s website; it is not, however, available as an on-line application.  The Report recommends that there are a number of efficiency benefits from an on-line application:

i. It is easier for the supplier to complete, especially to the extent that the tool allows the user to “save” a partially completed application and return later.

ii. To the extent that the requirements document so specifies, the tool should be able to transfer certain information fields (e.g., SIC or NAICS core, business address) automatically into the Clearinghouse supplier database, thereby eliminating the requirement for the associated data entry work now performed by Asian Inc staff with respect to hard-copy applications; and 

iii. It may facilitate faster Utility access to more detailed WMBE profiles for selection of potential business partners.

We agree with the Report that there are certainly many efficiencies with having an on-line application.  Moreover, the Commission has received many complaints from potential applicants that the certification process and specifically the application is so cumbersome that it is at times prohibitive.  The complaints by and large are that the application cannot be completed on-line and/or saved as partially completed.  

Today’s applicants are accustomed to utilizing today’s technology namely utilizing their computers rather than a pen to complete all sorts of applications.  It should be noted that NMSDC and WBENC both already have on-line applications for applicants.  An on-line application should also make this process more user friendly thereby expanding the pool of WMBE suppliers to utilities.  

An on-line application requirement does not modify previous Commission language in D.06-08-031 or Resolution CSID-001.  The Statement of Work as adopted in CSID-001 did not specify whether it should be on-line or hand written.  However, with this Resolution we make clear that the new contract must include provisions for an on-line application applicants may use if they choose to
   Applicants may use the on-line application, or download the application and filing hard copies in the traditional manner.

2. Fast Track application for small WMBEs.  Small as defined according to the Government Code definition of “micro-business”

The Report recommends that there should be a “Fast Track” application with reduced informational and document production requirements for very small businesses.  The basic idea of this recommendation is to encourage small businesses to get certified and become a part of the database of businesses that utilities may do business with and count expenditures toward their diversity goals.  The Report recommends that the Fast Track application would require the applicant to submit information and documentation that would allow the Clearinghouse to reasonably verify that it qualifies for the Fast Track application and its WMBE eligibility
.  

With respect to eligibility for the Fast Track application, the Report recommends that we define eligibility according to the Government Code definition of “micro-business”
.  The Report also recommends that the Clearinghouse perform periodic audits and review via site visits to maintain the integrity of supplier diversity database.  To this end, the Report suggests that the Fast Track application option should only be offered to California based businesses, since it would not be economically efficient for the Clearinghouse to perform site visits out of state.  The Fast Track applicants would also be required to certify as to eligibility under penalty of perjury, and be made aware that they are subject to the fines and penalties provided for a PU Code 8285 for providing false information about their WMBE status.

We agree with the Report that a Fast Track application process would encourage numerous small businesses to get certified and become part of the supplier diversity database.  To maintain the integrity of the certification process we also approve of periodic site visits and eligibility offered only to California businesses.  In terms of maintaining the integrity of the certification process we propose to slightly modify the Report’s recommendation of the list of documents to be eliminated.  The Report eliminates twenty six documents from the current required list of thirty seven.  

After further review from our Supplier Diversity group as well as Legal Division, we propose to add nine of the eliminated documents back into the list of required documents.  The result is that the Fast Track process will now eliminate seventeen documents from the existing requirement to submit a completed application.  The items that should be added back are those that will maintain the integrity of our database and ensure against fraudulent applicants being included as part of the database
.  For example, any partnership agreements or buyout rights agreements will better indicate who the majority owner of a particular business is.  We agree with the Report’s recommendation that many of the documents currently required may be onerous for a small business to provide or may not be critical to an initial assessment of WMBE status.  However, we will require that businesses that get audited must provide any and all documents required as part of the audit, whether or not they were initially provided during the fast Track verification. This recommendation is a deviation of the Statement of Work as adopted in CSID-001.  Therefore, this Resolution supersedes the previous language and adopts a Fast Track application process for micro-businesses as defined above.

3. Removal of two required documents for all WMBE applicants.

The Report recommends the elimination of two currently required documents.  The idea behind the removal as recommended by the Report is that these are discrete not generally requested by other verification and certification agencies such as NMSDC and WEBNC.  These two documents are as follows:

i. All stock certificates ever issued (replace with all current stock certificates)

ii. Executed supplier agreements

It is certainly reasonable to eliminate these two documents as they are not essential for the integrity of our certification process.  The Commission is not convinced that verification needs a review of all stock certificates ever issued, but requiring current stock certificates is more reasonable.  

This recommendation is a deviation of the Statement of Work as adopted in CSID-001.  Therefore, this Resolution supersedes the previous language and eliminates the above two document requirements from the verification and certification process.

4. Streamlined application process for applicants possessing a comparable verification certificate from either National Minority Supplier Development Council (“NMSDC”) or Women’s Business Enterprise National Council (“WBENC”).

Our current practice of certifying businesses from comparable agency verification (CAV) is to certify on a one time basis.  (D.06-08-031, pp. 5, 8-11; CSID Res. Pp. 5)  Only two agencies are recognized as CAV and they are NMSDC and WBENC
.  The CAV acceptance is a one-time event, and the Clearinghouse will not accept streamlined renewals from CAV-certified businesses.  Rather, after its initial CAV-based certification expires, the CAV-certified supplier must complete the standard Clearinghouse supplier verification application and provide the necessary documents.  

The Report recommends that going forward we give businesses the choice of either certifying through our Clearinghouse or those of the two CAV agencies.  The two CAV agencies both charge an annual fee and the certification expires annually whereas our Clearinghouse certification is free of charge and the certification is for three years
.  We currently accept the certification of these two CAV agencies, although on a one time only basis.  This recommendation would provide the supplier the choice of selecting which certification agency to work with for verification renewals.  

In D.06-08-031, we rejected a telephone utility proposal that the Commission eliminate its clearinghouse, and rely entirely on NMSDC and WBENC.  We stated that "At present, we do accept comparable verifications from other agencies, but this is only for a short time and the firm must be verified under our program within three years."  (p.10.)  We further said:  "While other verifying agencies and organizations may provide excellent services, we do believe that unbridled comparable verification will lead to a lack of uniformity and a general weakening in our rigorous standards.  Comparable agency verifications should be allowed for the limited period now allowed."  (Id., at 10-11.)

We continue to firmly believe that we must maintain the highest level of integrity in ensuring that verification and certification of suppliers is not compromised.  Prior to 2004, the Clearinghouse accepted certification from NMSDC and WBENC without question.  This acceptance was on a one-time basis and the supplier was thereafter required to obtain certification through our Clearinghouse.  

Beginning in 2004, the Commission authorized the Clearinghouse to withhold acceptance if the Clearinghouse had reason to believe the original verification may have been spurious.  The Commission also provided that, in all such cases, the Clearinghouse shall investigate the matter and forward to the Commission the details of the case, its findings and a proposed determination in a timely manner
.  The Clearinghouse issued a report on September 19, 2008 detailing the number of applicants from which they withheld automatic acceptance and setting forth their findings showing that a number of these applicants were submitting fraudulent information and using NMSDC and WBENC as a back-door into our database
.  

While we are not in any away questioning the integrity of these certifying agencies we are, however, proposing a more cautious step toward full acceptance.  We intend to make sure that we accept only CAVs that fully demonstrate that the applicant meets the 51% women or minority ownership requirements [in the case of publicly owned businesses, 51% of the stock]; and the control of management and daily business operations, of Public Utilities Code § 8282 and General Order 156; and any other program requirements. 

We adopt as a pilot program the Report’s recommendation to accept NMSDC and WBENC’s certification without the supplier having to certify with our Clearinghouse.  After a full twelve months, we will have an independent auditor or the Commission’s audit division perform an audit of all NMSDC and WBENC’s certifications to find out whether suppliers are using the agencies as a back-door to our database, skirting the ownership, control, and other requirements of the Public Utilities Code and General Order 156.   The findings of the audit will then help us decide whether to continue with the pilot program, modify it so that the Clearinghouse has a right to withhold confirmation of questionable verifications, or discontinue the program all together.  Our auditors have performed audits of Asian, Inc.’s certification beginning in 2005, so this comparable agency verification pilot program, audit provisions is nothing unusual. 

This recommendation is a deviation of the Statement of Work as adopted in D.06-08-031 and CSID-001.  Therefore, this Resolution supersedes the previous language in that decision and resolution, and adopts language that would allow on-going certification of NMSDC and WBENC.  

5. Adding CWA to the Joint Utilities group thereby changing the cost allocation methodology to include CWA in the cost structure.

Separate from the streamlining issue this Resolution will also address the inclusion of the six California Class-A water utilities, collectively known as the California Water Association (CWA), to the cost structure for funding the Clearinghouse contract.  In the past the water companies as well as other businesses have used our verification and certification process to identify WMDVBE’s.  This Resolution invites comments on whether it is appropriate and fair to include CWA as part of the Clearinghouse contract and to fund a proportionate amount of the total costs
.  In their most recent report, California American Water stated that “with the clearinghouse database now fully operational on the CPUC Web-page, we now have the capacity to identify firms which are certified WMDVBEs.  The database has allowed CWA to initiate internal business practices fore more easily identifying qualified WMDVBE suppliers for inclusion in the Supplier Chain strategic sourcing process.”

If adopted the Statement of Work (Attachment B) would be modified to include the six Class-A water companies as part of Section I.  Additionally, the Clearinghouse will execute separate agreements with each participating utility.  The Clearinghouse as is the current practice would bill each utility based on the proportionate gross revenue of each participating utility.

We invite comments on whether it is appropriate to include the water companies as part of the cost structure for the Clearinghouse contract.  The Commission at this point does support including the water companies as part of the cost structure because the water utilities are utilizing the database, have previously volunteered to comply with GO156, and are now included by statute (Public Utilities Code §§ 8283-8284) within the classes of utilities subject to our utility supplier diversity program.  We look forward to your comments in this area.

Notice/Schedule & Comments

This Resolution will be served on all parties in R.06-04-011, D.06-08-031, and Resolution CSID‑001.  Comments to this Resolution should be submitted within 30 days after it is mailed with reply comments due 15 days after opening comments are submitted.  The schedule is as follows:

· Draft Resolution mailed to parties on May 18th
· Opening comments due on June 1st

· Reply comments due June 8th

· Commission Decision on June 18th
The names and addresses of persons to whom communications should be addressed are:

	Marzia Zafar

California Public Utilities Commission

Executive Division

505 Van Ness Ave

San Francisco, CA 94102

(415) 703-1997

zaf@cpuc.ca.gov 
	Fred Harris

California Public Utilities Commission

Legal Division

505 Van Ness Ave

San Francisco, CA 94102

(415) 703-1557

fnh@cpuc.ca.gov 


Findings

1. The Report’s recommendations complies with General Order 156 as amended in D.06‑08-031.

2. This Resolution supersedes CSID-001 and D.06-08-031 in the specific instances that the language regarding comparable agency verification differs from the provisions of this Resolution.

3. Public Utilities Code Sections 8281-8286, GO 156, D.06-08-031 and other authorities require the Commission to adopt criteria for verifying and determining the eligibility of WMDVBEs for procurement contracts, and to oversee the implementation of the verification process adopted in this Resolution.  
4. The six California water companies who volunteered to comply with GO 156 and are now are now included by statute (Public Utilities Code §§ 8283-8284) within the classes of utilities subject to our utility supplier diversity program should also be included in funding for the Clearinghouse contract based on the cost allocation methodology currently in place.
THEREFORE, IT IS ORDERED that:

1. The Report as modified is adopted in this Resolution.

2. The Commission review periodically the performance of the JU entity and its administration of Clearinghouse function of the WMDVBE program in GO 156.

3. The Executive Division may, if necessary or desirable, enter into a memorandum of understanding or other agreement memorializing specific responsibilities for maintaining the security and integrity of confidential and sensitive information developed and transmitted during the performance of the contract and implementation of GO 156.  

4. Executive Division’s Business & Community Outreach group (BCO) shall monitor and evaluate the performance of the Clearinghouse contract (including audits of revenues and expenditures associated with the verification program) on a periodic basis.  BCO shall, no later than 6 months from now, provide us with a brief report summarizing the findings of its initial findings.  If BCO identifies significant problems earlier, it should, of course, bring these matters to our attention.  If staff’s monitoring and evaluation concludes that the contractor is performing unsatisfactorily, the JU will be directed to terminate the contract.

5. BCO will maintain oversight of the process whereby business are verified as WMDVBEs under the requirements of Public Utilities Code Sections 8281-8286, GO 156, and other appropriate Commission authority.

6. The six water utilities are part of the Joint Utilities and will bear their proportionate share of the costs for funding the Clearinghouse.  

This Resolution is effective today.

I hereby certify that this Resolution was adopted by the Public Utilities Commission at its regular meeting on ___________________.  The following Commissioners approved it:

	

	PAUL CLANON

Executive Director


INFORMATION REGARDING SERVICE

I have provided notification of filing to the electronic mail addresses on the attached service list.

I will cause a Notice of Availability of the filed document to be served upon the service list to this proceeding by U.S. mail.  The service list I will use to serve the Notice of Availability of the filed document is current as of today’s date.

Dated May 18, 2009, at San Francisco, California.

	/s/  TERESITA C. GALLARDO

	Teresita C. Gallardo


 Attachments A-E to Resolution Exec. 001
� Attachment A to this Resolution is a complete copy of the Report submitted by K&L Gates.


� Service Disabled Veteran businesses are certified through Department of General Services and thus not part of the Clearinghouse verification & certification process.  The utilities subject to General Order 156 have a 1.5% procurement goal from Service Disabled Veteran businesses.


� “micro-business” is a small business that, together with affiliates, has average annual gross receipts of two million five hundred thousand dollars ($2,750,000) or less over the previous three years, or is a manufacturer, as defined in subdivision (c), with 25 or fewer employees.


� The Joint Utilities are Southern California Edison, Southwest Gas, Sierra Pacific Power, Pacific Gas & Electric Company, Verizon California Inc, AT&T, SureWest, Sempra Energy Utilities (SoCalGas and SDG&E).


� The five largest GO 156 utilities are PG&E, SCE, Verizon, AT&T, and Sempra Utilities (SoCalGas and SDG&E).


� These are the remaining utilities that make up the Joint Utilities.  Please see footnote no. 4.


� Statement of Work as adopted in CSID-001 is attachment B to this Resolution.


� Pursuant to GO 156 only those suppliers certified and part of our database can be counted towards the utilities GO 156 goals.


� Public Utilities Code § 1708 states that: “The commission may at any time, upon notice to the parties, and with opportunity to be heard as provided in the case of complaints, rescind, alter, or amend any order or decision made by it.  Any order rescinding, altering, or amending a prior order or decision shall, when served upon the parties, have the same effect as an original order or decision. 


� Current cost allocation methodology is based on proportionate gross revenues that are updated every three years.  The participation utilities would enter into a master agreement among themselves and with the contractor.  Each participating utility would also have a bilateral contract with the contractor governing that utility’s proportionate financial obligation to the contractor.


� 2008 Annual Report of California American Water at page 3.


� Attachment C specifies this new language making an on-line application a requirement.


� Attachment D illustrates the basic information needed from these small businesses along with the list of items that should be eliminated.


� “micro-business” is a small business that, together with affiliates, has average annual gross receipts of two millionseven hundred and fifty thousand dollars ($2,750,000) or less over the previous three years, or is a manufacturer, as defined in subdivision (c ), with 25 or fewer employees.


� The items that are being added back to the list are, a) outstanding loans, b) relationships with other business concerns, c) previous business ownership, d) bank signature card or bank authorization letter, e) evidence of personal capital contributions, f) partnership agreements, g) profit-sharing agreements, h) buyout rights agreements, i) by-laws and amendments.


� The Small Business Administration (SBA) certification is not a CAV certification.  SBA certifications are accepted without question similar to the Disabled Veteran Business certification from Department of General Services (DGS).


� The Joint Utilities as part of GO156 pay for the cost of the Clearinghouse contract as well as its operation.  The costs are divided proportionately based on each utilities gross revenues.


� Authority for withholding acceptance was given via an email from the Commission to the Clearinghouse.  Attached is that email dated March 6, 2004.


� Comparable Agency Verification (CAV) Refrain Review Report submitted by Asian Inc on September 19, 2008.


� Current cost allocation methodology is based on proportionate gross revenues that are updated every three years.  The participation utilities would enter into a master agreement among themselves and with the contractor.  Each participating utility would also have a bilateral contract with the contractor governing that utility’s proportionate financial obligation to the contractor.


� 2008 Annual Report of California American Water at page 3.
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