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PUBLIC UTILITIES COMMISSION

505 VAN NESS AVENUE

SAN FRANCISCO, CA  94102-3298

                                                                                                                      Agenda ID #10561

July 15, 2011 

TO:  PARTIES THAT MAY HAVE AN INTEREST IN DRAFT RESOLUTION  TL-19102 

Enclosed is draft Resolution TL-19102 of the Consumer Protection and Safety Division (CPSD).  It will be on the August 18, 2011, Commission meeting agenda.  The Commission may then vote on this resolution or it may postpone a vote until later.

When the Commission votes on the resolution, it may adopt all or part of it as written, amend or modify it, or set it aside and prepare a different resolution.  Only when the Commission acts does the resolution become binding on the parties.

Interested parties may submit comments on the draft resolution.  An original and two copies of the comments, with certificate of service, should be submitted to:

Paul Wuerstle, Manager

CPSD – Transportation Enforcement Branch

Public Utilities Commission

505 Van Ness Ave., 2nd Floor

San Francisco, CA 94102

CPSD must receive comments by August 4, 2011.  Parties must serve a copy of their comments on all parties on the Service List attached to the draft resolution on the same date that comments are submitted to CPSD.

Comments shall be limited to five pages in length.  They shall focus on factual, legal or technical errors in the proposed resolution.

Replies to comments may be submitted within five days after comments are submitted and shall be limited to identifying misrepresentations of law or fact contained in the comments of other parties.  Replies shall not exceed five pages in length and shall be submitted and served in the same manner as comments.  

Very truly yours,

            /s/

PAUL WUERSTLE, Manager

Transportation Enforcement Branch

Consumer Protection and Safety Division

PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA
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Consumer Protection and Safety Division
RESOLUTION TL-19102
_____________, 2011

R E S O L U T I O N

RESOLUTION authorizing the executive director to suspend and revoke the permit of a household goods carrier that fails to pay a judgment awarded in connection with an intrastate shipment of used household goods.  

SUMMARY

This resolution authorizes the Commission’s Executive Director to suspend and revoke the permit of any household goods carrier that fails to pay a judgment awarded to a consumer by a court or arbitrator in connection with an intrastate shipment of used household goods.  

BACKGROUND

The Commission regulates the operations and practices of household goods carriers pursuant to the Household Goods Carriers Act (Public Utilities (Pub. Util.) Code Section 5101 et seq.).  Carriers are required to obtain a permit to operate from the Commission, to observe the maximum rates and consumer protection rules contained in the Commission’s Maximum Rate Tariff 4 (MAX 4), and to comply with the regulations set forth in various Commission general orders that apply to household goods carriers.

Disputes sometimes arise between a carrier and a customer over the moving services the carrier provided.  Often the dispute relates to the loss of or damage to the consumer’s goods.  The issues may include who is responsible for causing the damage, how much it will cost to repair or replace the item, and the extent to which the carrier will pay that cost.  In other cases the dispute may concern the transportation charges.  

The Consumer Intake Unit of the Commission’s Consumer Protection and Safety Division (CPSD) receives complaints from consumers regarding household goods moves.  CPSD makes every reasonable effort to resolve a complaint, by telephone or correspondence if possible, and if necessary, by visiting the carrier at its office.  Sometimes CPSD is unable to achieve a satisfactory resolution to the complaint due to jurisdictional limits or its inability to resolve factual issues.  For example, the Commission has established procedures that carriers must follow in processing loss or damage claims, and carriers are required by law to maintain cargo insurance protection to pay any claims for which the carrier may be held legally liable.  The Commission can enforce these requirements, but it has no authority to determine liability.  If the consumer is not satisfied with the carrier’s determination and offer of settlement, the consumer’s recourse is legal action.  This is explained as follows in the informational booklet that carriers are required to provide to every shipper: 

“The PUC has no authority to compel carriers to settle claims for loss or damage and will not undertake to determine whether the basis for, or the amount of, such claims is proper, nor will it attempt to determine the carrier’s liability for such loss or damage.  If both you and the carrier consent, the claim may be submitted to an impartial arbitrator for resolution.  You may also commence a suit in small claims court or other court of law.  If arbitration or civil action result in a decision in your favor and the carrier fails to comply, contact the PUC.”    

In the case of transportation charges, the Commission clearly has jurisdiction.  Situations do arise, however, when CPSD is not able to resolve a complaint involving charges because of underlying disputed issues of fact that must be resolved via a judicial process.  For instance, a consumer may allege that the carrier’s workers were exceedingly slow in packing the consumer’s goods, or that the carrier packed the containers very lightly, using a far greater number of boxes than was necessary to adequately protect the goods from damage.  

CPSD is contacted occasionally by a consumer who has obtained a favorable judgment against a carrier in connection with a household goods move, but the carrier has refused to pay the amount awarded by the court.
  The consumer is seeking the Commission’s assistance either as a result of reading the language cited above from the MAX 4 informational booklet or because the consumer reasons that the Commission, as the state licensing agency for household goods movers, should be able to compel the carrier to obey a lawful order of the court.  Although carriers are required to maintain cargo insurance, CPSD is concerned that a carrier might refrain from informing its insurer of a judgment because it fears having its premium raised or knows it will be responsible for payment of a deductible on the claim.

CPSD states that while it will endeavor to gain the carrier’s compliance with a judgment, no regulatory procedure is currently available short of a formal Commission proceeding to force the carrier to pay.  CPSD recommends that the Commission authorize the Executive Director, after notice, to suspend and revoke the permit of any household goods carrier that fails to honor a court judgment which relates to an intrastate shipment of used household goods.  It further recommends that an expedited appeal process be established modeled after other processes already adopted by the Commission.
    

DISCUSSION

We agree with CPSD that there should be a speedy regulatory mechanism that can be utilized when a carrier refuses to honor a court judgment.  Applicants for a household goods carrier permit are required, among other things, to establish ability and reasonable financial responsibility to initiate the proposed operations.  (Pub. Util. Code § 5135(a).)  The Commission may issue a permit only to those applicants who it finds have demonstrated they possess sufficient knowledge, ability, integrity, and financial resources and responsibility to perform the service within the scope of their applications.  (Pub. Util. Code § 5135(g).)  The Commission may establish rules for the performance of any service of the character furnished or supplied by household goods carriers, and failure to observe such rules and regulations is unlawful.  (Pub. Util. Code § 5139.)  The Commission may, after notice and opportunity for hearing, suspend or revoke a permit, or in the alternative, impose a fine of not more than $30,000, for, among other reasons, a carrier’s failure to comply with any order, rule, or regulation of the Commission.  (Pub. Util. Code § 5285.)

A consumer who obtains a judgment has already expended time and financial resources to reach that point.  No further time and effort should have to be spent resolving the dispute.  Carriers are required to establish financial responsibility  when they obtain a permit, and as long as they wish to continue operations under their Commission-issued permit, they should be financially able to pay lawful judgments.  Therefore, it is in the public interest for the Commission to suspend and revoke the permit of any household goods carrier that fails to pay a consumer an amount awarded by a court in connection with an intrastate household goods move.  We will implement the following procedure:

1) After receiving a complaint and a copy of a judgment concerning an intrastate household goods move, CPSD shall send a letter to the carrier advising that its permit will be suspended in 30 days unless the carrier   either (1) provides proof that the judgment has been paid, (2) submits evidence that the judgment is currently under appeal, (3) declares that the judgment will be appealed and documents that the time to file an appeal has not yet run, or (4) demonstrates that the carrier has filed for bankruptcy protection and establishes that collection of the consumer’s judgment has been stayed by an order of the bankruptcy court.    

2) If at the end of 30 days the carrier has failed to comply with CPSD’s letter, the Executive Director will suspend the carrier’s permit.  The Notice of Suspension will advise that the permit will not be reinstated from suspension until the carrier complies.  The notice shall cite this resolution as the authority for the suspension. 

3) Each impending suspension letter issued by CPSD and each Notice of Suspension will also state that if the carrier still has not complied after 90 days, the suspended permit will be revoked. 

4) The carrier may appeal the impending suspension by filing a letter of appeal with the Administrative Law Judge (ALJ) Division’s Appeals Coordinator and sending a copy to the Director of CPSD.  Both parties must receive the letter prior to the date of suspension.  The letter will need to fully explain the basis for the appeal.  The carrier may not dispute the merits of the judgment itself.  An appeal that does not conform to these requirements will be rejected.  The Chief ALJ will assign an ALJ to hear the appeal within 45 days of the date of filing.  The hearing on an appeal will be limited to addressing the carrier’s failure to comply with CPSD’s letter.  After the hearing, the ALJ will draft a resolution resolving the appeal for the Commission’s consideration.  In the event the appeal is denied, unless otherwise ordered by the Commission, the carrier will have 30 days to satisfy the court judgment or its permit will be revoked.  

COMMENTS ON DRAFT RESOLUTION 

To comply with Pub. Util. Code § 311(g), CPSD commenced publication of a Daily Calendar notice on July 15, 2011, that apprised the public of the availability of this draft resolution and solicited submission of comments by August 4, 2011.   A copy of the draft resolution was mailed to the California Moving and Storage Association and to every household goods carrier holding a permit from the Commission.  Comments were filed on _____________________. 

FINDINGS

1. The Commission regulates the operations and practices of carriers that transport shipments of used household goods between points in California pursuant to the Household Goods Carriers Act. 

2. The Commission is empowered to establish rules for the performance of any service provided by a household goods carrier.  

3. CPSD occasionally receives a complaint from a consumer that a carrier is refusing to pay a judgment awarded by a court that relates to an intrastate shipment of used household goods. 

4. It is not reasonable to expect a consumer to expend time and money to collect a judgment from a carrier that is licensed by the Commission to operate in the public interest. 

5. A household goods carrier should pay any judgment awarded to a consumer which has not or will not be appealed, and the collection of which has not been stayed by an order of a bankruptcy court. 

6. The Commission, after notice, should suspend and thereafter revoke the permit of any household goods carrier that refuses to pay a court judgment or arbitrator’s award.

7. A carrier should be afforded the opportunity to appeal an impending suspension and revocation of its permit.  

8. An appeal should be filed by the carrier prior to the permit being suspended and may address only the issue of whether the carrier has complied with CPSD’s letter.   

9. A hearing on a properly filed appeal should be conducted within 45 days of the date of filing by one of the Commission’s Administrative Law Judges, who will be responsible for drafting a resolution resolving the appeal for consideration by the Commission at one of its regularly scheduled meetings.

10. The appeal hearing should not examine the merits of the involved court judgment or arbitrator’s award. 

11. For purposes of this resolution, “judgment” includes an arbitrator’s award.    

THEREFORE, IT IS ORDERED that:

1. The Executive Director shall suspend the permit of a household goods carrier that refuses to pay a court judgment or an arbitrator’s award rendered in connection with an intrastate household goods move.  The Notice of Suspension shall cite this resolution as the authority for the suspension.  

2. Before a permit is suspended under Ordering Paragraph 1, the Commission’s Consumer Protection and Safety Division (CPSD) shall send a letter to the carrier advising that within 30 days the carrier must either (1) provide proof the judgment or award has been paid, (2) submit evidence that the judgment or award is currently under appeal, (3) declare that the judgment or award will be appealed and document that the time to file an appeal has not yet run, or (4) demonstrate that the carrier has filed for bankruptcy protection and establish that collection of the consumer’s judgment or award has been stayed by an order of the bankruptcy court.  CPSD’s letter shall refer to this resolution as the authority for the impending suspension.

3. Any Notice of Suspension issued under this resolution shall inform the carrier that the permit will not be reinstated from suspension until the judgment or award is paid or the carrier otherwise complies with Ordering Paragraph 2. 

4. The Executive Director shall reinstate a suspended permit upon the carrier’s compliance with Ordering Paragraph 2. 

5. After 90 days, the Executive Director shall revoke any permit that has not been reinstated from suspension. 

6. The carrier may appeal an impending suspension and revocation of its permit in the following manner:

(a) The appeal shall be filed by letter addressed to the Administrative Law Judge (ALJ) Division’s Appeals Coordinator or electronically sent to ALJ Division Appeals Coordinator@cpuc.ca.gov, and a copy sent to the Director of the Consumer Protection and Safety Division.

(b) The letter of appeal shall be filed so that it is received by the parties prior to the date the permit will be suspended.    

(c) The letter shall include a full explanation why the carrier has not complied with the letter issued by the Consumer Protection and Safety Division.  Objection to the judgment or award itself is not a valid basis for appeal.  

(d) The Chief Administrative Law Judge shall assign an Administrative Law Judge to hear the appeal within 45 days of the date of filing.   

(e) The Administrative Law Judge Division shall reject any appeal which does not conform with paragraphs (a), (b), and (c).   

(f) A hearing on the appeal shall not examine the merits of the involved judgment or award.  

(g) After the hearing, the assigned Administrative Law Judge shall draft a resolution resolving the appeal to be placed on the first available Commission meeting agenda, consistent with the Commission’s applicable rules.

(h) If the appeal is denied, unless otherwise ordered by the Commission, the carrier shall have 30 days to satisfy the court judgment or arbitrator’s award or its permit shall be revoked.

7. The Executive Director shall cause a copy of this resolution to be served on every household goods carrier holding a permit from the Commission and every other party on the service list to this resolution.  

This resolution is effective today.

I certify that the foregoing resolution was duly introduced, passed, and adopted by the Commission at its regularly scheduled meeting on ____________________.  The following Commissioners voted favorably thereon:







 ____________________________________









          PAUL CLANON








         Executive Director

	

	

	

	

	


                                               SERVICE LIST

Parties making comments to draft Resolution TL-19102 of the Consumer Protection and Safety Division must serve a copy of their comments to the party below on the same date that the comments are submitted to the Division.

California Moving and Storage Association

10900 E. 183rd St., Suite 300

Cerritos, CA 90703-5370

�  See General Orders 100-M, 124-C, 136-C, and 142. 


The booklet, entitled “Important Information for Persons Moving Household Goods (within California)” is published in Item 470 of MAX 4.  It provides an overview of the rights and responsibilities of the consumer and carrier.  Item 88 of MAX 4 requires the carrier to provide the consumer with a copy of the booklet at the time of the first in-person contact, or if there will be no in-person contact before the move, the booklet must be mailed to the consumer prior to the moving date.    


 While not common, a household goods carrier and a consumer may choose to resolve a dispute through arbitration.  As used in this resolution, “judgment” includes an amount awarded by an arbitrator.    


�  Resolution ALJ-187, dated September 22, 2005, adopted procedures for the appeal of citations issued by CPSD to household goods carriers, charter-party carriers, and passenger stage corporations.  A process to appeal the revocation or refusal to issue a charter-party carrier permit or certificate under § 5387(c) was adopted by Resolution TL-19099, dated November 19, 2010.  
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