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RESOLUTION

E-3767 - Tariff Rule 20-A and B issues:  (1) Utility Advice Letters Are Denied; (2) Tariff language in Rule 20A and 20B shall be modified.

By Pacific Gas & Electric Company (PG&E) Advice Letter 2188-E filed January 10, 2002, Southern California Edison Company (Edison) Advice Letter 1593-E filed January 10, 2002, and San

San Diego Gas & Electric Company (SDG&E) Advice Letter 1387-E filed January 31, 2002.  

__________________________________________________________

Summary

This Resolution:  (1) Denies authority requested by electric utilities PG&E, SDG&E, and Edison to revise Sections A and B of Tariff Rule 20, “Replacement of Overhead with Underground Electric Facilities, “ in compliance with Decision (D.) 01-12-009 namely to:  (a) expand Rule 20A criteria to include arterial streets or major collectors; (b) allow Rule 20A funds to be used in combination with Rule 20B funds to promote more conversion projects; and (c) allow cities to mortgage Rule 20A allocations for up to five years.  Also, the language in Tariff Rules 20A and 20B shall be modified.

Background

Beginning in 1967, the Commission required new electric service connections to be placed underground and funded a gradual program to convert existing overhead lines, including concomitant communication lines, to underground service.  Cities and local governments, as well as other parties, have raised a number of issues regarding the current program.  

On January 6, 2000, the California Public Utilities Commission (Commission) issued an Order Instituting Rulemaking (R.) 00-01-005 to investigate look into the implementation of Assembly Bill (AB) 1149.  AB 1149 required the Commission to study ways to amend, revise, and improve the rules for the conversion of existing overhead electric and communications lines to underground service.  Currently, under Rule 20A, electric utility ratepayers bear most of the costs of the underground conversion.
  Rule 20A allocations are available when undergrounding is “in the public interest.”

Rule 20B provides limited ratepayer funding for the cost of an equivalent overhead system, and any work on overhead facilities, but the balance of the costs, including installing cables, conduits, transformers, and structures, must be paid by the customer requesting undergrounding.  Rule 20 B projects must 1) be agreed to by all property owners served by the overhead lines; 2) include both sides of the street; and 3) extend for a minimum footage.  Additionally, the lines must be along public streets and roads or other locations mutually agreed upon.  

On December 11, 2001, the Commission adopted D.01-12-009 to revise the rules governing the State’s program to convert overhead electric and communications distribution and transmission lines to underground.  Decision 01-12-009, among other things, expands the Rule 20A criteria, extends the use of Rule 20A allocations, allows cities to mortgage rule 20A funds for five years, requires standardized reporting from the utilities, improves communication between utilities, cities, and residents, and orders the creation of an up-dated Undergrounding Planning Guide.    

PG&E filed its Advice Letter 2188-E on January 10, 2002.  The revised tariff sheets of Rule 20, Sections A and B would be revised to:  (1) expand the Rule 20A criteria to include arterial streets or major collector roads as defined in the Governor’s Office of Planning and Research General Plan Guidelines (Section a.1.a(4), (2) allow the use of Rule 20A funds to be used in combination with Rule 20B funds for engineering/design costs (Section B.4), and (3) allow cities with a positive allocation balance to mortgage Rule 20A allocations up to a maximum of five years (Section A.2.e).  For reasons similar to PG&E’s, SDG&E filed Advice Letter 1387-E on January 31, 2002 and Edison filed Advice Letter 1593-E on February 13, 2002. 

Notice 

Notice of PG&E’s Advice Letter 2188-E, Edison’s Advice Letter 1593-E, and SDG&E’s Advice Letter 1387-E was made by publication in the Commission’s Daily Calendar on January 14, 2002, January 14, 2002, and February 4, 2002, respectively.   PG&E, Edison, and SDG&E state that a copy of the Advice Letter was mailed and distributed in accordance with Section III-G of General Order 96-A. 

Protests

PG&E’s Advice Letter 2188-E, SCE’s Advice Letter 1593-E, and SDG&E’s Advice Letter 1387-E were all protested.  

With respect to PG&E’s AL 2188-E:

On January 29, 2002, the 19th Street Neighbors, through their representative Utility Design, Inc., (UDI) filed a timely protest of PG&E’s advice letter.  The protest was that AL 2188-E does not provide the flexibility in the use of Rule 20A funds for Rule 20 B projects, as mandated by D.01-12-009.  UDI states, “Advice Filing 2188-E fails to implement the Commission’s directive.  The Filing provides new Rule 20B.4 allowing PG&E to fund engineering studies on Rule 20B projects.  However, a close reading of new Rule 20B.4 indicates that no funding is provided.  Instead, the new Rule states only that PG&E will perform engineering studies.  New Rule 20B.4 states:  “’[I]n the event the project is not approved to proceed within one year of PG&E’s delivery of such engineering/design study…”’  This is no change from PG&E’s current practice.  This language fails to provide the flexibility intended by D.01-12-009 and prohibits cities and county access to Rule 20A allocations to fund 20B projects as D.01-12-009 so directs.  Indeed, given the delays cities and counties already experience in waiting for PG&E to deliver engineering work, new Rule 20B.4 does not provide any assistance in promoting 20B projects.”  In order to properly implement D.01-12-009, UDI requests that new Rule 20B.4 be redrafted to include language stating that conversion projects may be performed by PG&E or by a third party registered engineer retained by the city or county.  The other change they it would like redrafted is that the requesting city or county shall reimburse PG&E for the costs it advanced for such engineering/design study within 90 days of a demand by PG&E.

On January 30, 2002, Ms. Margit Roos-Collins made a timely protest of PG&E’s advice letter.  Ms. Roos-Collins stated in her letter that PG&E’s proposed changes to Rule 20 are incomplete in providing the service impacts sought by Commission’s D. 01-12-009.  Specifically, Ms. Roos-Collins states that she believes Rule 20A monies should be divided between projects and there should be changes made to Rule 20B reimbursement formulas.  In D. 01-12-009, on page 20, in Sections VI.A.2a, the Commission’s recommendations regarding increased leverage of 20A and 20B funds included the following suggestions for allowing Rule 20A funds to be used in combination with Rule 20B funds:

1) Rule 20A funds could be used to seed Rule 20AB projects;

2) Utility-owned streetlights and transformers could be underground;

3) The amount of money apportioned among all affected homeowners could be reduced; and 

4) Low-income property owners could be subsidized.

Ms. Roos-Collins claims that PG&E’s AL 2188-E partially addresses the first of these recommendations, by proposing to allow the engineering/design study for type 20B projects to be advanced from a city’s 20A funds.  However, this protest claims the Commission’s recommendations went further.

On January 30, 2002, Grueneich Resource Advocates (Grueneich), on behalf of The City of Oakland (0akland), protested PG&E’s AL 2188-E.  Grueneich claims in its protest letter that AL 2188-E does not comply with D. 01-12-009, and if adopted in its current form would create new obstacles for local governments attempting to convert overhead utility lines to underground.  Grueneich also provides suggested language changes for the three areas it believes are not in compliance with D.01-12-009.  These three areas are:  (a) the proposed tariff imposes unauthorized requirements on local governments; (b) the proposed tariff makes it difficult to mortgage funds by inserting an unauthorized requirement; and (c) the proposed tariff language limits the ability of local governing agencies to leverage Rule 20A and 20B funds.

On February 6, 2002, PG&E replied to the protest comments by Grueneich Resources Advocates on behalf of the City of Oakland.  PG&E responded to each of the three areas of concern.  For the first area of concern PG&E states, “PG&E is not dictating to local governments.  Each city and county in California is required to have an approved General Plan including a circulation plan for the development of its community.  A required component of these plans is the classification of streets and roads in accordance with the system set forth by the United States Department of Transportation.  Neither the imposed PG&E tariff nor the Commission decision impose this requirement.  The requirement that cities and counties prepare and adopt traffic and circulation plans as part of their General Plans already exists.  Indeed, the City of Oakland already has a circulation plan which includes a map showing arterial, major collector and other (e.g., local) streets.  However, to avoid future controversies about what streets meet the public interest requirement of Rule 20A – for the sake of consistency and equity throughout PG&E’s service territory – PG&E intends to use the designations of arterial and major collector streets as set forth in the adopted General Plan.  The tariff therefore is not imposing unauthorized requirements; it simply provides for consistency between adopted General Plans and proposed public interest undergrounding projects.”

Concerning the second issue PG&E states, “The goal of the five-year mortgage rule is to allow cities to accelerate work on large projects.  If there is no provision in the tariff to require “a positive allocation balance” before cities can borrow more funds, cities that currently have a negative balance in their account could borrow forward and remain in debt to the ratepayer forever.  The rule proposed by PG&E is fair and definitive.  It allows the cities to mortgage forward for five years without placing undue strain on ratepayer funding.  However, like a regular mortgage, once you borrow, you must start paying back.  The “positive balance” requirement does not unduly restrict undergrounding Rule 20A projects.  Rather, it requires that each project include at least one dollar of actual allocation instead of using all borrowed funds.”

Concerning the third issue, PG&E states, “On the one hand, it is unreasonable to expect PG&E ratepayers to act as the “’bank”’ for the cities’ and counties’ multiple engineering studies without expectation of being reimbursed in a timely fashion.  The additional time requested by Oakland would increase costs to PG&E and its ratepayers.  Moreover, changes brought about by Proposition 218, notably postcard ballots, have resulted in a streamlined process for establishing an assessment district and for issuing bonds to finance undergrounding projects.  Nevertheless, PG&E understands and appreciates Oakland’s concern and will revise the tariff language to provide 18 months for project approval prior to requesting reimbursement for engineering study costs, in the event the project does not receive approval.  For these reasons, PG&E respectfully requests that the Commission approve Advice 2188-E, with the following modification to Rule 20B(4):  “’In the event the project is not approved to proceed within 18 months of PG&E’s delivery of such engineering/design study, the requesting city or county shall reimburse PG&E for its cost of such engineering design study within 90 days of a demand by PG&E.”’”

On February 6, 2002, the City of San Francisco filed late comments to PG&E’s AL 2188-E.  The City of San Francisco stated that PG&E has proposed tariff language permitting a city to mortgage Rule 20 funds for up to five years, but has conditioned a city’s ability to do so on PG&E’s determination “that additional participation on a project is warranted and resources are available.”  San Francisco requests that the Commission modify PG&E’s AL 2188-E to remove the condition on a city’s ability to mortgage funds.  The City of San Francisco also states that it submits its support for the issues raised in the City of Oakland’s protest of AL 2188-E.

On March 7, 2002, PG&E replied to the protest comments filed by the City of San Francisco.  PG&E stated in its response that the purpose of its proposed tariff language is not to condition a city’s ability to mortgage funds, provided the city has a positive allocation balance.  PG&E states that the purpose of the proposed language is no different than the Commission approved language already established in PG&E’s Rule 20.  PG&E believes that the City of San Francisco is merely attempting to obtain unfettered discretion to use general ratepayer funds for its own unscrutinized purposes.  PG&E responded to the other issues raised by the City of San Francisco protest in the same manner it replied to the same issues raised by the City of Oakland’s protest letter dated January 30, 2002.

With respect to SCE’s AL 1593-E:

On February 25, 2002, Los Angeles County and the cities of Santa Fe Springs and Yucaipa (collectively called the “County”) protested SCE’s AL 1593-E.  The issues protested included:  1) unwarranted self-granted discretion by SCE over use of mortgage provision; 2) unauthorized positive allocation balance requirement would restrict mortgage use; and 3) suggested modifications to the proposed model tariff rule.   
On March 4, 2002, SCE replied to the protest comments by Los Angeles County and the cities of Santa Fe Springs and Yucaipa (collectively called the “County”).  SCE believes that the County’s protest reflects a failure to understand not only the history of Rule 20A mortgaging, but also the very nature of utility capital spending itself.  SCE believes that mortgaging should be discretionary with utilities, not a matter of right for local governments, and states that nothing in D.01-12-009 says otherwise.  SCE feels that such discretion is necessary because capital expenditures are authorized in gross amounts in General Rate Case authorized rates.  SCE feels utilities must have flexibility as to exactly when and where they spend those capital dollars because system needs cannot always be projected with precision and unforeseen circumstances – such as mass disasters – can always present a need to reallocate capital dollars to maintain or restore essential and basic system operations – clearly a much higher priority than the aesthetics of Rule 20A.  SCE is also opposed to the County’s objection to SCE’s proposed requirement that any local government wishing to mortgage (exceed its accrued allocations) should have a positive allocation balance because the utilities and the Commission have tried in D.01-12-009 to make manageable incremental changes to the program consistent with sound operation of the essential enterprise of providing safe and reliable utility service to customers

With respect to SDG&E’s AL 1387-E:

On February 19, 2002, the 19th Street Neighbors, through their representative Utility Design, Inc., (UDI) protested SDG&E’s AL 1387-E.  UDI’s protest was similar to and provided the same arguments as their protest to PG&E’s Advice Letter 2188-E, discussed above.  

On February 26, 2002, SDG&E replied to the protest comments by UDI on behalf of the 19th Street Neighbors.  On the issue concerning the Commission’s intent to give cities and counties as much flexibility as possible in financing Rule 20B projects, SDG&E states, “UDI mistakenly believes that by providing flexibility under Rule 20A to help seed Rule 20B projects, that the Commission intended that the utilities forfeit control over administration of the Rule 20 program.  SDG&E contends that this is simply not true.  The utilities, not the cities or counties, still have responsibility for the overall control and administration of the Rule 20 program since they are collecting these funds on behalf of all ratepayers.  Therefore, it is the utilities that decide whether or not to outsource the engineering studies.  Furthermore, in the final decision (D.01-12-009), the Commission indicated that the issue of incentives and competitive bidding (outsourcing) would be explored in Phase 2.  Hence, UDI’s comments are outside the scope of this phase of the proceeding and all parties will be afforded an opportunity to be heard on whether outsourcing to third parties is appropriate or not during Phase 2 when it is scheduled.”

On the issue of UDI contending that funds (versus allocations) in D.01-12-009 are critical and that flexibility can only be accomplished through the loan of “real money” to cities and counties for use on Rule 20B projects, SDG&E states, “Again, UDI is confusing “allocations” with the “real money.”  Clearly, the Rule 20B.4 language states that it is the intent to collect the costs for the engineering/design costs from the Rule 20B project owners who receive the benefit of the Rule 20B projects.  If the Rule 20B project doesn’t move forward within one year, then these costs will be subtracted against the cities or counties allocations, and do not represent real dollars from the cities/counties coffers as UDI’s suggests.”

On February 25, 2002, Los Angeles County and the cities of Santa Fe Springs and Yucaipa (collectively called the “County”) protested SCE’s AL 1593-E.  The issues protested included:  1) unwarranted self-granted discretion by SCE over use of mortgage provision; 2) unauthorized positive allocation balance requirement would restrict mortgage use; and 3) suggested modifications to the proposed model tariff rule.   
Discussion

Underground conversion has been undertaken by the electric and telephone companies under the jurisdiction of the Commission.  PG&E’s Conversion Tariff, Rule 20, is the vehicle for the implementation of the underground conversion programs.  Rule 20 dictates three levels, A, B, and C, of ratepayer funding for the projects.  

Under Rule 20A, the utility ratepayers bear most of the costs of the undergrounding conversion.  Rule 20A funds are only available when undergrounding is “in the public interest” for one of the following reasons:

a. Such undergrounding will avoid or eliminate an unusual heavy

concentration of overhead facilities;

b. The street or road or right-of-way is extensively used by the general public and carries a heavy volume of pedestrian or vehicular traffic; and

c. The street or road or right-of-way adjoins or passes through a civic area or public recreation area or an area of unusual scenic interest to the general public.

Rule 20B provides limited ratepayer funding equal to the cost of an equivalent overhead system, and any work on overhead facilities, but the balance of the installation costs, including cables, conduits, transformers, and structures, must be paid by the customer requesting undergrounding.  Rule 20 B projects must 1) be agreed to by all property owners served by the overhead lines; 2) include both sides of the street; and 3) extend for a minimum footage.  Additionally, the lines must be along public streets and roads or other locations mutually agreed upon.  

D.01-12-009 revises the rules governing the State’s program to convert overhead electric and communications distribution lines to underground.  In brief, this order expands Rule 20A criteria; extends the use of Rule 20A funds; allows cities to mortgage 20A funds for five years; requires standardized reporting from the utilities; improves communication between utilities and residents; and orders the creation of an updated Undergrounding Planning Guide. 

The utilities state that their interpretations of D.01-12-009 are reasonable in filing their tariff language in Advice Letters 2188-E, 1387-E, and 1593-E.  However, the Commission does not believe the tariff language in these advice letters complies with the intent of D.01-12-009, and if adopted in its current form would create new obstacles for local governments attempting to convert overhead utility lines to underground.

First, the proposed tariff imposes unauthorized requirements on local governments.  D.01-12-009, at page 21, expands the definition of public interest criteria to be used in determining underground utility districts to include arterial streets or major collectors:

“It makes sense to allow for the application of Rule 20A funds for arterial streets or major collectors as defined in the Governor’s Office of Planning and Research (OPR) Guidelines used by cities and counties as a reference tool for drafting General Plans. “

The utilities take this requirement much further than authorized by the Commission.  For example, PG&E’s proposed Rule 20A(1)(a)(4) states:


“The street or road or right-of-way is considered an arterial street or major collector as defined in the Governor’s Office of Planning and Research General Plan Guidelines and identified in the mandatory circulation element of the city or county general plan pursuant o the California Government Code.”

PG&E’s interpretation would be dictating to local governments how they must develop their General Plans if they wish to use Rule 20A funds.  This proposed requirement limits the ability of cities and counties to complete underground conversion projects, and contrary to the Commission’s stated goal of “…creating expanded options for cities to define public interest projects…” Nothing in D.01-12-009 authorizes the utilities to add the General Plan consistency requirement.  Therefore, the Commission believes this section should be modified as follows:

The street or road or right-of-way is considered an arterial street or major collector as defined in the Governor’s Office of Planning and Research General Plan Guidelines.

Secondly, the utilities’ proposed tariff makes it difficult to mortgage funds by inserting an unauthorized requirement.  D.01-12-009 allows cities to mortgage their Rule 20A allotments for a total of five years, whether the funds are retroactive or prospective.  It does not place restrictions on the status of a city’s allocation balance.  However, the proposed tariff places an unauthorized restriction on local governing agencies by requiring that the city or county have a positive allocation balance.  This additional requirement will further hinder local governing agencies in their planning activities for underground conversions, and effectively negate the longer mortgage period granted in D.01-12-009.  Therefore, the Commission believes this section of the tariff Rule 20A(2)(e) should be modified as follows:


Upon request by a city or county, the amounts allocated may be exceeded for each city or county by an amount up to a maximum five years’ allocation at then-current levels where (the utility) establishes participation on a project is warranted and resources are available. 

Additionally, the proposed tariff language limits the ability of local governing agencies to leverage Rule 20A and 20B funds.  D.01-12-009 allows local governing agencies to use Rule 20A funds to seed Rule 20B projects, for example by funding the required initial engineering study for Rule 20B projects, with a requirement that the funds be reimbursed if the underground conversion project goes forward.  The decision does not place any time constraints on when such reimbursement must be completed.  In the proposed tariff language, the utilities arbitrarily place a limit of one year on this reimbursement.  This requirement does not comport with the realities of what is required when local governing agencies establish underground utility districts.  After the engineering/design study is received, the city or county must adhere to its public hearing process to establish the underground utility district, which includes meeting with property owners in the proposed district; holding an election for the assessment district; and issuing bonds to finance the project.  The utility will be reimbursed from the proceeds of the bond issue.  Despite best intentions, it is not always possible to complete all these tasks within one year.  The Commission believes this section of the tariff, Rule 20B(4) should be modified as follows:


In the event the project is not approved to proceed within two and one-half years of the utility’s delivery of such engineering/design study, the requesting city or county shall reimburse the utility for its cost of such engineering design study within 90 days of a demand by the utility.

Comments

Public Utilities Code section 311(g)(1) provides that this resolution must be served on all parties and subject to at least 30 days public review and comment prior to a vote of the Commission.  Section 311(g)(2) provides that this 30-day period may be reduced or waived upon the stipulation of all parties in the proceeding.  

The 30-day comment period for the draft of this resolution was neither waived or reduced.  Accordingly, this draft resolution was mailed to parties for comments, and will be placed on the Commission's agenda no earlier than 30 days from today.  

Findings

1. This Commission Resolution denies giving authority to the three major public utilities to revise Sections A and B of Tariff Rule 20, “Replacement of Overhead with Underground Electric Facilities,” with the text given in their respective advice letters.

2. This Commission finds that Pacific Gas and Electric Company, Southern California Edison Company, and San Diego Gas and Electric Company should file advice letters within one month of the effective date of this Order revising Sections A and B of Tariff Rule 20 in accordance with the italicized portions of the Discussion section in this resolution, as follows:

· Rule 20A(1)(a)(4) should state, “The street or road or right-of-way is considered an arterial street or major collector as defined in the Governor’s Office of Planning and Research General Plan Guidelines.”
· Rule 20A(2)(e) should state, Upon request by a city or county, the amounts allocated may be exceeded for each city or county by an amount up to a maximum of five years’ allocation at then-current levels where (the utility) establishes participation on a project is warranted and resources are available.”
· Rule 20B(4) should state, In the event the project is not approved to proceed within two and one-half years of the utility’s delivery of such engineering/design study, the requesting city or county shall reimburse the utility for its cost of such engineering design study within 90 days of a demand by the utility.”
Therefore it is ordered that:

1. The requests of Pacific Gas and Electric Company, (Advice Letter 2188-E, filed January 10, 2002), Southern California Edison Company (Advice Letter 1593-E filed January 10, 2002) and San Diego Gas and Electric Company (Advice Letter 1387-E filed January 31, 2002), are all denied.

2. These aforementioned utilities should each file an advice letter to revise its tariff Rule 20 as stated in the Finding 2 of this resolution.

This Resolution is effective today.

I certify that the foregoing resolution was duly introduced, passed and adopted at a conference of the Public Utilities Commission of the State of California held on June 27, 2002; the following Commissioners voting favorably thereon:







 _____________________









 WESLEY M. FRANKLIN







 

       Executive Director

� Utility shareholders bear none of the costs of underground conversion projects Cost responsibility is split between individual ratepayers and all ratepayers together, depending on how much all ratepayers will benefit from the improvement.  
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