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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

David W. Crain,






Complainant,


                      vs.

Southern California Gas Company, San Diego Gas & Electric Company, and Sempra Energy,



Defendants.


Case 99-10-033

(Filed October 26, 1999)

OPINION DISMISSING

COMPLAINT WITHOUT PREJUDICE

Summary

In October, 1999, David W. Crain (Complainant), a former employee of San Diego Gas & Electric Company (SDG&E),  filed a Complaint alleging multiple causes of action against Southern California Gas Company (SoCalGas), SDG&E, and Sempra Energy (Sempra) (together, Joint Defendants) bottomed on their 1992 payments to a Mexican governmental relations firm and a Mexican law firm.  Assuming the factual allegations in the complaint to be true, we find that Complainant cannot prevail as a matter of law and we grant Joint Defendants’ motion to dismiss the complaint.  We do so without prejudice to re‑filing it, in amended form, at a later time.  We grant this leave to re-file because we remain concerned about the seriousness of the allegations, despite the infirmities in the complaint and the inappropriate relief requested.

1. Background

1.1 Summary of Complaint

The Complaint is based on Joint Defendants’ alleged use of ratepayer funds in 1992 to pay a Mexican governmental relations firm, Alemán Velasco y Asociados (AVA), under an allegedly improper contract for what Complainant believes might be influence-peddling, all in violation of the Foreign Corrupt Practices Act (FCPA), 15 U.S.C. §§ 78dd-1 et seq.  Additionally, Complainant alleges that Joint Defendants paid a Mexican law firm, Carlsmith, Ball et al., in the same year and 1993, for what Complainant believes might be money-laundering.  The alleged payments were in furtherance of obtaining a competitive advantage in bidding for gas transmission service to Rosarito Beach and Mexicali, Mexico.  Further, the Complaint alleges that the nature of the payments was deliberately falsified in Joint Defendants’ statutorily mandated reports
 to the California Public Utilities Commission (the Commission) and the making of such payments was anti-competitive and otherwise illegal.  Additionally, the complaint alleges that if the payments were illegal, the collected rates of Joint Defendants were not just and reasonable as required under Pub. Util. Code § 451.  The Complaint requests damages under Pub. Util. Code §§ 451 and 2106, a referral of the case to the U.S. Attorney General for investigation into possible violations of the FCPA and a Commission investigation of the matters alleged.  By his complaint, Complainant also seeks damages for the allegedly anti-competitive and possibly illegal conduct of Joint Defendants or some of them.

1.2 Procedural History

Pursuant to the Commission’s Rules of Practice and Procedure, Rule 6.1(a),
 the Commission preliminarily categorized the October 26, 1999 complaint as an adjudicatory matter in need of a hearing.  Instructions to Answer were mailed on November 9, 1999.  Complainant sent forth discovery requests on November 24, 1999, but was rebuffed.

Joint Defendants moved for an extension of time to answer the complaint on December 9, 1999, the date the answer was due.  They informed both the Administrative Law Judge (ALJ) and the Complainant’s attorney, who had no objection to the three-day extension requested.  Accordingly, that extension was granted and the answer, motion to dismiss and demurrer
 filed on December 13, 1999, were deemed timely filed.

In a December 17, 1999 ALJ ruling, in order to facilitate the decision on the motion to dismiss, the parties were asked to address the following matters in pleadings:

a.  What is the exact statutory or constitutional basis, if any, of the Commission’s jurisdiction in this matter?


b.  Whether the Complainant has standing to bring the complaint regarding the reasonableness of the rates under Pub. Util. Code § 1702?


c.  Given that Pub. Util. Code § 2106, cited by Complainant, deals with remedies for actions brought in courts, what is the basis for pursuing this matter as a complaint at the Commission?


d.  Has Complainant brought this matter to the attention of the U.S. Attorney General, U.S. Justice Department, California Attorney General, California Department of Justice, and/or the Commission’s enforcement division or other staff?  If not, why not?


e.  Is the finding in Decision (D.) 99-09-071 that there was no competitive alternative to Joint Defendants’ Gas Transmission Service in 1998 stare decisis on this issue and accordingly dispositive of any claim of anti-competitive action?
 

f.  Assuming that Complainant is simply alleging a Rule 1 violation, why should this complaint not be dismissed and pursued, if at all, as a contempt matter?


g. Joint Defendants should explain how, under Rules 72 and 73, official notice can be taken of the contents of ORA’s working files.

On December 29, 1999, Complainant sought an extension of time to respond to the motion to dismiss, which was granted on January 5, 2000, necessitating a delay in the prehearing conference (PHC) and associated filings.  On January 7, 2000, pursuant to the ALJ’s ruling of December 17, 1999, Joint Defendants filed a Memorandum of Legal Authorities in support of their motion to dismiss. 

Complainant responded to the ALJ’s questions and opposed the motion to dismiss in a January 10, 2000 filing.  Complainant also filed a proposed scoping memo on January 24, 2000, raising a number of issues that were not reflected in the Complaint, such as the possible existence of some kind of agreement between El Paso Natural Gas and Sempra Energy to divide business in Mexico.  On the same date, Joint Defendants filed a reply to Complainant’s opposition to the motion to dismiss, a PHC statement, their answers to the ALJ’s questions, and a correction to their Answer, Demurrer and Motion to Dismiss.

At the PHC held February 10, 2000, the Assigned Commissioner and the ALJ heard argument on the motion to dismiss, and the Complainant was informed from the bench that the complaint would be dismissed without prejudice and the matter referred to other agencies as appropriate.  Additionally, the Complainant received notice that a motion for a protective order against discovery would be favorably considered under the circumstances.

1.3 Other Background

The documents on file in this matter include various attachments to the complaint, answer and motions.  Based on the oral argument, there appears to be no dispute that the Complainant has a federal civil case pending regarding his allegedly wrongful termination by SDG&E.  There appears to be no dispute that the remaining basis for that suit is the allegation that the termination arose from Complainant’s attempt to raise issues regarding the payments to Mexican firms.  Further, there appears to be no dispute that Complainant has previously attempted discovery regarding these same payments in at least one other Commission proceeding, and that Complainant has not brought these payments to the attention of any federal law enforcement authority like the U.S. Attorney.  Finally, we note that Complainant has not amended his Complaint.

2. Discussion

2.1 Legal Standard for a Motion to Dismiss a Complaint

Although the Rules clearly contemplate the use of a motion to dismiss, 
 no standard is set forth.  However, practice has supplied the standard.  The legal standard against which the sufficiency of the complaint is measured is whether, taking the well-pleaded factual allegations of the complaint as true, other than ultimate facts, the defendant is entitled to prevail as a matter of law.  (E.g., MCI Telecommunications Corp. v. Pacific Bell, D.95‑05‑020, 59 CPUC2d 665, 1995 Cal.PUC LEXIS 458, at p. *29-*30, citing Burke v. Yellow Cab Co. (1973) 76 CPUC 166.)  In addition, the Commission may properly take official notice of, and consider, the files and records of court and Commission proceedings in ruling on a motion to dismiss.  (E.g., Upper Kern Island Water Ass’n v. Kern Delta Water District, D.91-05-019, 40 CPUC2d 65, 1991 Cal.PUC LEXIS 244, at p. *14; City of El Monte v. San Gabriel Valley Water Co., D.87-09-065, 25 CPUC2d 393, 1987 Cal.PUC LEXIS 238.)

2.2 Application to Allegations Phrased in the
      Conditional

The Complaint couches its pivotal allegations in the conditional tense.  Rather than making factual allegations of acts done or omitted as required under Pub. Util. Code § 1702, 
 Complainant poses possibilities to be investigated.  For instance, Complainant says, at page 2 of the Complaint, “Depending upon the actions carried out by AVA and Alfonso Garcia Cacho, [the] contract can be construed as influence peddling and, if money was used to bribe officials of the Mexican government, is prosecutable as a Federal offense under the United States Foreign Corrupt Practices Act.”  (Italics added.)  The Complainant also says that “[i]f the $144,808 was passed through the Carlsmith firm to AVA, the transactions…would take on the additional aspect of money laundering.”  (Italics added.)  Complainant claims further that if there were no competing bids for the contract to transport gas to Baja California, “AVA and ratepayer money conveyed to the Mexican government may have been instrumental in eliminating rival competition for the award.”  (Italics added.)  We do not believe that the standard requires us to assume that such flatly conditional statements are true.   Therefore, the pendent causes of action based on violations of federal law are not well-pled. Complainant cannot prevail as a matter of law on them as presented here.

As to Complainant’s request that the Commission investigate these possibilities, we decline to do so at this time. 
  First, in general, we do not have jurisdiction to try or to investigate violations of Federal law, assuming the contract with AVA was in violation of the FCPA.  Second, to the extent that these actions may also violate laws and policies within our bailiwick, or to the extent that it might be argued that we can investigate them under the general authority granted to us in Pub. Util. Code § 701, we note the passage of time since 1992 and believe our limited investigative resources are better spent in other endeavors.  This is Complainant’s second or third try in a Commission proceeding, 
 but he has never brought the matter to the attention of a federal prosecutor.  We are wary of having our complaint process manipulated for Complainant’s potential personal advantage in his civil suit. 

Consequently, with regard to the allegations of possible illegal conduct, we choose to give leave to Complainant to re-file a complaint after his civil suit at the trial court level concludes, so that his good faith in using this forum cannot be in question.  If Complainant does re-file at that time, the allegations must be set forth affirmatively and the nexus to Commission jurisdiction clarified.  We move on to the allegations that are made affirmatively.

2.3 Application to Affirmative Allegations

2.3.1 Affirmative Allegations

Complainant alleges, and Joint Defendants admit in their answer, that Joint Defendants entered a contract with AVA in aid of Joint Defendants’ quest to gain government approval of Project Vecinos, a project to transport U.S. gas to Baja California markets, specifically the Rosarito power station and the city of Mexicali.  We may further assume for the purposes of this motion to dismiss that AVA is a “political influence firm” and that the consultants there have political contacts.  The main allegation that is affirmatively stated is that SoCalGas and SDG&E did not report their payments
 to AVA on their 1992 FERC Form 2, filed March 31, 1993.  This form must be filed with the Commission as well.  For purposes of this motion to dismiss, we also accept as true the allegation that the failure to report was willful and deliberate.  Complainant also alleges that the initial contract signed between SoCalGas/SDG&E and AVA did not require written reports or goods and services other than political influence to be provided.  Complainant alleges that a 1992 payment of $144,808 and a 1993 payment of $27,214 to a Mexican law firm with associations with AVA were reported.  Finally, Complainant alleges that Mexico’s Commission Federal de Electricidad (CFE) issued a request for bids for Baja gas transportation in February and June 1998, and awarded the contract to Sempra in August of 1998, after SDG&E had already filed a rate application for this service. 

After accepting that the facts as stated would be proven, the Commission then merely looks to its own law and policy to see if Complainant can prevail.

2.3.2 Sections 701 and 761 – Commission Authority

In his response to the ALJ’s questions, Complainant claims that the statutory basis for this complaint is found in Pub. Util. Code § 701 and § 761.  The former section grants the Commission authority to do all things necessary and convenient in the exercise of its authority to supervise and regulate public utilities.  The latter section authorizes the Commission to fix the practices of a public utility if, after hearing, it determines that they are unjust, unreasonable, unsafe, improper, inadequate or insufficient.  These sections provide the Commission with remedial authority when allegations and proof show there is something to fix.  Complainant does not set forth a law or rule that the Joint Defendants have violated nor allege affirmatively that there was an improper practice.  As the sections do not provide a basis for Commission jurisdiction based on Complainant’s conditional allegations, Complainant cannot rely on these sections to overcome the motion to dismiss.

2.3.3 Section 451 - Using Ratepayer Money to Pay Mexican Firm

Complainant alleges that Joint Defendants paid AVA and Carlsmith, Ball et al. with money that originated with ratepayers.  The speculative leap Complainant makes is that if this money was used for illegal purposes, then the charges to ratepayers in those years were not just and reasonable under Pub. Util. Code § 451. 

There are several infirmities in this argument.  First and foremost, Pub. Util. Code § 1702
 does not allow an individual to bring a challenge against rates, despite § 451.  As seen in many statutes, the general is limited by the specific.  The provision in § 1702 allowing “a person” to bring a complaint generally is limited by the language prohibiting  an individual from bringing a specific type of complaint, a complaint about the reasonableness of rates. 

While the language of § 1702 is dispositive here, we also note that under our system of ratemaking, rates are approved in advance based upon a forecast of revenues needed, and the evidence in the record on rate base and rate of return.  The Commission prefers not to micromanage individual contracts during the period of the rate.  It is unlikely that the rates for 1992 were explicitly 

tied to these contracts first made in 1992.
  Additionally, Complainant neither specifically alleges unreasonable rates after 1992 in his complaint, nor does he allege either that the forecasts post-1992 were based on these payments or that such reliance was improper. 

Even assuming that Complainant amended to allege that 1992 and post-1992 rates were based on these payments, the Complainant appears unwilling to allege affirmatively that the payments were illegal.  As previously discussed, under § 1701, an affirmative allegation of an act or omission must be made. 

For these reasons, the Complainant cannot prevail as a matter of law based on his allegation that Joint Defendants, or any one of them, violated § 451.  

2.3.4 Section 2106 - Failure to Report on FERC
Form 2

Joint Defendants admit that they failed to report on their 1992 FERC Form 2, also filed with the Commission, their payments to AVA. 
  Complainant  claims that this is a violation of Pub. Util. Code § 2106.  However, that section provides for an action in any court of competent jurisdiction by any person or corporation affected by an omission by a public utility that is in violation of a Commission order or decision.  The Commission is not a court of competent jurisdiction for this purpose.  Thus, this is not a viable ground for a complaint here.

The Commission does have jurisdiction to exact penalties or punish for contempt when omissions occur in violation of its orders.  (See, e.g., Pub. Util. Code § 2113.)  However, Complainant need not, and indeed should not be, involved in any action by the Commission to exact penalties or to punish for contempt.  Thus, the Complaint itself does not become viable because the Commission has the option to pursue an enforcement action based on the facts alleged here.

Nevertheless, in light of Joint Defendants’ concession of the omission, we will direct our Enforcement Branch of the Consumer Services Division, in consultation with our Legal Division, to determine whether to pursue a contempt or penalty action based on the facts as alleged and as otherwise reflected in Commission records, from 1992 to the present. 

2.4 Anti-Competitive Actions

Complainant alleges that using AVA and submitting a rate proposal in advance of the award of the business is anti-competitive. 
  In our view, the determination whether an action is anti-competitive is the determination of an ultimate fact.  Accordingly, we do not have to assume that this ultimate fact allegation is true.  Looking at the facts alleged, we do not believe that using AVA in and of itself is anti-competitive as a matter of law, as any competitor could have hired AVA or a similar “political influence” firm.  As to the application for the tariff, it is not anti-competitive on its face to try to procure approval for a tariff for transportation if and when the award is made, especially when SDG&E knew there were no other bidders, and service had to be provided promptly.

In sum, even taking the well-pleaded factual allegations of the complaint as true, other than ultimate facts, the Complainant could not prevail as a matter of law.  As previously indicated, if Complainant chooses to re-file a complaint with affirmatively stated allegations after the conclusion of the trial in federal court, he may do so.  That complaint should also include a prayer for specific relief that can be granted by the Commission. 

2.5 Other Relief Requested

Complainant also claims that this Commission should have taken the facts alleged here into consideration in A.98-07-005, the application for a special border tariff for gas service at discounted rates to Sempra affiliates in Mexico. Complainant did not try to intervene in the border tariff case after his rebuff in A.97-03-015.  We are satisfied that D.99‑09-071, the decision in A.98‑07-005, including the finding that there was no competitive alternative to Sempra’s gas transmission to Mexico in 1998, was made with as complete a record as Complainant and ORA chose to bring before us.  This Complaint is not an appropriate vehicle for retrying that case.

Conclusion

In accordance with Rule 6(b)(3), the assigned Commissioner and the ALJ considered the Complaint, answer, demurrer, motion to dismiss, responses, and oral argument at the hearing on the motion to dismiss, and certain facts that can be officially noticed in coming to the conclusion that dismissal without prejudice is appropriate.  Hence, there is no need for a ruling on the category, a scoping memo, a designation of the principal hearing officer or presiding office, or an evidentiary hearing.

Comments

The draft decision of the ALJ in this matter was mailed to the parties in accordance with Pub. Util. Code § 311(g) and Rule 77.7 of the Rules of Practice and Procedure.  Comments were filed on June 6, 2000 and no reply comments were received.

Complainant has requested that he and the Office of Ratepayer Advocates be copied on the referring correspondence to the Enforcement Branch of the Commission’s Consumer Services Division and that both receive a copy of the investigation and recommendations therefrom.  We will amend the ordering paragraph to explicitly provide for service of copies of the referring correspondence on Complainant.  However, we will not provide either Complainant or ORA with the internal Commission documents pertaining to the investigation undertaken by the Enforcement Branch unless and until the Enforcement Branch deems it appropriate to do so.  Similarly, we will direct a copy of the cover letter of the referral to the U.S. Attorney be sent to Complainant.

Complainant also wishes to expand the Enforcement Branch’s investigation to include the years 1995 and 1996.  We have changed the ordering paragraphs to direct the Enforcement Branch to investigate whether payments to AVA have been omitted at any time from 1992 to the present.

Finding of Fact

1. The following findings are assumed true solely for the purposes of Joint Defendants’ motion to dismiss:

a. Joint Defendants entered a contract with a Mexican firm, AVA, governmental relations consultants, in aid of Joint Defendants’ quest to gain government approval of Project Vecinos, a project to transport U.S. gas to Baja California markets, specifically the Rosarito power station and the city of Mexicali.


b. AVA is a “political influence firm” and the consultants there have political contacts.


c. SoCalGas and SDG&E did not report their payments, in excess of $25,000, to AVA on their 1992 FERC Form 2, and this failure to report was willful and deliberate.


d. The initial contract signed between SoCalGas/SDG&E and AVA did not require written reports or goods and services other than political influence to be provided.


e. A 1992 payment of $144,808 and a 1993 payment of $27,214 to a Mexican law firm, Carlsmith, Ball et al., with associations with AVA, were reported on the appropriate FERC forms.


f. Mexico’s CFE issued a request for bids for Baja gas transportation in February and June 1998, and awarded the contract to Sempra in August of 1998; there were no other bidders.


g. SDG&E had filed an application for a tariff for this service prior to the award of the contract by CFE.


2. When he filed the instant complaint, Complainant had a pending federal civil case alleging he was terminated by SoCalGas for raising questions about possible violations of law related to the facts above. 

3. Complainant has initiated discovery regarding his allegations in two Commission cases, but has never notified the U.S. Attorney of his allegations regarding possible violations of the FCPA.

4. The allegations concern activity in 1992 and 1993; the complaint in the instant case was filed in 1999 by Complainant as an individual.

5. This Commission is not a court of general jurisdiction.

Conclusions of Law

1. Assuming the non-speculative factual allegations, other than ultimate fact allegations are true, Complainant has not stated a cognizable complaint regarding an act or omission under the jurisdiction of the California Public Utilities Commission.

2. The Commission should not investigate speculative allegations of violations of federal law.

3. The Commission should not allow its processes to be used for discovery in a pending federal civil case.

4. Complainant has no standing to complain as an individual about the reasonableness of rates.

5. Complainant should not be a party to any action against Joint Defendants for the failure to report their payments to AVA on the 1992, 1993 or any FERC forms filed with the Commission.

6. This Commission cannot award damages.

7. Taking the well-pleaded factual allegations of the complaint as true, other than ultimate facts, the defendant is not entitled to prevail as a matter of law.

8. The motion to dismiss should be granted, without prejudice, so that Complainant can re-file if he is able to state a non-speculative claim under the jurisdiction of this Commission.

9. In order to assure the Commission that its processes are being used in good faith, Complainant should not amend and re-file his Complaint until his pending civil lawsuit against the Joint Defendants herein concludes at the trial court level.

10. An evidentiary hearing should not be held based on this Complaint.

11. The Commission’s previous designation of this proceeding as one in need of a hearing should be modified.

12. The Executive Director should forward the Complaint in this matter to the U.S. Attorney for the Southern District of California, with a tender of a copy of the entire file if the U.S. Attorney requests it.  The Complainant should receive a copy of the cover letter.

13. The Enforcement Branch of the Consumer Services Division of this Commission should investigate the 1992 to present FERC Form 2 filings with this Commission to determine whether SoCalGas, SDG&E, Sempra, or any of them has omitted payments to AVA that should have been reported and to determine what action, if any, should be taken regarding any omission.

14. The decision dismissing this complaint is subject to a request for rehearing and is appealable pursuant to statute, but otherwise this proceeding should be closed.

ORDER

IT IS ORDERED that:

1. The motion to dismiss is granted, without prejudice.

2. Complainant may amend and re-file if he is able to state a non-speculative claim under the jurisdiction of this Commission with a prayer for specific relief available from the Commission.

3. In order to assure the Commission that its processes are being used in good faith, Complainant shall not amend and re-file his Complaint until his pending civil lawsuit against the Joint Defendants herein concludes at the trial court level.

4. An evidentiary hearing shall not be held based on the instant Complaint.

5. The Commission’s previous designation of this proceeding as one in need of a hearing shall be modified.

6. The Executive Director shall forward the Complaint in this matter to the U.S. Attorney for the Southern District of California, with a tender of a copy of the entire file if the U.S. Attorney requests it.  The Complainant shall be served with a copy of the cover letter.

7. The Enforcement Branch of the Consumer Services Division of this Commission shall investigate the 1992 to present Federal Energy Regulatory Commission Form 2 filings with this Commission to determine 

whether Southern California Gas Company, San Diego Gas & Electric Company, and Sempra Energy or any of them has omitted payments to Alemán Velasco y Asociados that should have been reported and to determine what action, if any, should be taken regarding any omission.  This investigation shall be completed within six months of the effective date of this decision.

8. This proceeding is closed.

This order is effective today.

Dated July 20, 2000, at San Francisco, California.
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�  While Complainant does not state what statute mandates the filing, we take official notice that Federal Energy Regulatory Commission (FERC) Form 2 must be filed with the Commission as well.


�  Title 20, Division 1, Chapter 1, California Code of Regulations, Section 6.1.  Hereafter, all references to rules will be to those rules found in the sections of Title 20, California Code of Regulations and all references to sections (§) will be to the Public Utilities Code.


�  However, there is no provision for demurrers in the Commission’s Rules.  Therefore, we will consider the content of the demurrer as part of the Motion to Dismiss.


�  “A motion to dismiss (other than a motion based upon a lack of jurisdiction) any proceeding before this Commission, which is based upon the pleadings or any matter occurring before the first day of hearing may only be made upon five days’ written notice thereof…”  (Rule 56, in pertinent part, emphasis added.)


�  Section 1702 provides in pertinent part: 


Complaint may be made by the commission of its own motion or by any corporation or person, chamber of commerce, board of trade, labor organization, or any civic, commercial, mercantile, traffic, agricultural, or manufacturing association or organization, or any body politic or municipal corporation, by written petition or complaint, setting forth any act or thing done or omitted to be done by any public utility, including any rule or charge heretofore established or fixed by or for any public utility, in violation or claimed to be in violation, of any provision of law or of any order or rule of the commission.





�  We will direct our Executive Director to forward, without comment, the Complaint to the U.S. Attorney for the Southern District of California.


�  We take official notice that the Complainant attempted to intervene and obtain discovery regarding the same matters in the context of the Pacific Enterprises/Enova merger Application (A.) 96-10-038.  Pacific Enterprises and Enova were the respective corporate parents of defendants SoCalGas and SDG&E at that time; Sempra is now.  In that case the ALJ denied Complainant’s motion to compel on the ground that the queries were not relevant to the subject of the Application and should be pursued as part of his federal lawsuit.


Complainant claims that he also brought the matter to the attention of the Office of Ratepayer Advocates (ORA).  We take official notice, based on our files and the documents submitted by Joint Defendants without objection, that ORA  propounded interrogatories and data requests to Defendants here regarding their business dealings with AVA during the pendency of A.97-03-015, the application for long-term gas transmission service with Distribudora de Gas Natural de Mexicali.  We take official notice of the fact that ORA did not raise these business dealings in the litigation.


�  These payments are alleged to include a retainer of $150,000, as well as $20,000 monthly payments.  Eventually, AVA would also gain a success bonus of  $1.4 million if the project were brought to fruition.


� Section 451 provides in pertinent part:  “All charges demanded or received by any public utility, or by any two or more public utilities, for any product or commodity furnished or to be furnished or any service rendered or to be rendered shall be just and reasonable. Every unjust or unreasonable charge demanded or received for such product or commodity or service is unlawful. . . .”


�  Section 1702 says, in pertinent part ”[n]o complaint shall be entertained by the commission, except upon its own motion, as to the reasonableness of any rates or charges of any gas, electrical, water, or telephone corporation, unless it is signed by the mayor or the president or chairman of the board of trustees or a majority of the council, commission, or other legislative body of the city or city and county within which the alleged violation occurred, or by not less than 25 actual or prospective consumers or purchasers of such gas, electricity, water, or telephone service.”


�  As for 1992 rates, there is a further question whether the rule against retroactive ratemaking would also prevent us from inquiring further as to that year.  We do not rely on this ground however.


�  In its January 24, 2000 submission, Joint Defendants correct the responses and argument in their Answer, Demurrer and Motion to Dismiss claiming that amounts under $250,000/year did not have to be reported on the FERC Form 2.  They claimed that they had based this stance on the 1996 instructions for filling out a FERC form 2.  In their correction, they noted that the relevant instructions for 1992 provided for itemizing payments to outside consultants of over $25,000/year.  Thus, Joint Defendants tacitly admitted that the payments to AVA should have been reported on the FERC Form 2 for 1992, at a minimum, and their counsel conceded this explicitly in oral argument. 


�  The contract submitted by Joint Defendants as Attachment A to the Answer, Demurrer and Motion to Dismiss called for bonus payments once gas was flowing to Mexico.  We intend that the Enforcement Branch investigate whether the bonus was paid and reported after the commencement of gas transmission to the Rosarito power station, as well as any earlier omissions for the years 1992 – 1996 of contracts with AVA.


�  In attachments to the Complaint, there are indications of a potentially anti-competitive agreement between PG&E and SoCalGas/SDG&E regarding the price of gas delivered to the Rosarito power station.  However, the existence of this agreement is not alleged in the Complaint.  We do not reach it. 


Also, there are claims in Complainant’s later-submitted Declaration that CFE’s sole-sourcing the contract for gas supply to Baja “affects the price ratepayers pay for gas throughout the state of California” and that electricity from Rosarito, sold to Californians, will also cost more because of the lack of competition when the contract was finally awarded.  Again, Complainant, as an individual, cannot properly raise rate challenges and these allegations are not in the Complaint.


Even if the Complaint were amended, Complainant would be alleging that the Mexican government sole-sourced.  We have no jurisdiction over that sovereign nation.  Moreover, in other documents, it appears that a Request for Proposal (RFP) process took place, which only resulted in one bid.  This is not the same as sole-sourcing.


In Complainant’s proposed scoping memo, the possibility that Sempra and El Paso Natural Gas agreed to divide the market in Mexico is set forth as an issue in this proceeding.  However, it is not properly pled.  There are no factual allegations in the Complaint before us that relate to this.  Again, in a re-filed Complaint, Complainant might wish to state this affirmatively.


�  The relief requested should not be for damages under the FCPA, § 451, or § 2106, as in the current Complaint.  These damages are not available from the Commission.
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