ALJ/TOM/epg


Mailed 7/20/2000
C.98-06-016  ALJ/TOM/epg



Decision 00-07-048  July 20, 2000

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

The Utility Consumers’ Action Network (UCAN),



Complainant,


vs.

MCI Metro Access Transmission Services (MCI Metro), Inc.,



Defendant.


Case 98-06-016

(Filed June 2, 1998)

OPINION

This decision grants the Utility Consumers’ Action Network (UCAN) an award of $16,009.49 for its contribution to Decision (D.) 99-04-053.

1. Background

On June 2, 1998, UCAN filed a complaint against MCI Metro Access Transmission Services (MCI).  The complaint alleged that MCI had made billing errors and engaged in unlawful practices, including:

· Failing to disclose to customers that a $.04 per minute flat rate for intraLATA local toll calls (“intraLATA calls”), which took effect on June 4, 1997, was promotional only and would end on a specific date.

· Failing to give local service customers timely or adequate notice of a major increase in the flat rate for intraLATA calls from $0.04 per minute to $0.10 per minute during peak hours.

· Billing  “Zone 3” calls, at rates solely applicable to intraLATA calls.

· Failing to apply the $0.04 per minute flat rate to intraLATA calls.

· Billing customers at two-minute increments for Zone 3 and intraLATA calls, when such calls were purported to be billed at one-minute increments, resulting in a one-minute overbilling per call (“the one minute overbilling problem”).

· Incorrectly billing customers who paid their MCI bills through electronic debits from their credit cards and requesting that such customers provide complete credit billing records in order to show proof of payment.

· “Slamming” customers who had switched their local service to MCI into MCI long distance service.

· Requiring customers of local residential phone service to provide a social security number in order to access their billing and account records.

MCI filed its answer on July 29, 1998.  In its answer, MCI denied most of the allegations of the complaint but admitted the following:

· MCI had not disclosed to customers that its $0.04 per minute flat rate for intraLATA calls was promotional only and would end on a definite date.

· MCI had notified only some of its customers of the increase in the flat rate for intraLATA calls from $0.04 per minute to $0.10 per minute.

· Some MCI customers received notices of the rate increase for intraLATA calls which did not describe the new rates.

· A number of customers who made calls within the 17 mile and beyond mileage band applicable to intraLATA toll calls were not charged the $0.04 per minute rate because their accounts were miscoded in MCI’s system.  MCI affirmatively alleged that it had previously identified and corrected this problem, was making restitution to customers, and had informed UCAN of its plans to refund customers before the filing of the complaint.

· Due to an error in MCI’s billing system, some customers were unlawfully billed at two-minute increments for local calls within Zone 3 and intraLATA toll calls when these calls were purported to be billed in one-minute increments (“the one minute overbilling problem”).  MCI Metro affirmatively alleged that it had corrected the error in the billing system, was issuing refunds as it completed an ongoing assessment of customers entitled to refunds, and had told UCAN that it had corrected the error and was refunding customers.

· One customer had experienced billing problems related to his credit card and MCI Metro had issued a full credit for the amounts in dispute.

· MCI customer service representatives require a social security number or another form of identification to verify that the customer service representative is speaking with the account owner and to protect the customer’s private account information, but do not affirmatively require customers to disclose their social security numbers to access their own account and billing records.

· MCI Metro had agreed with UCAN to issue credits to all customers negatively impacted by the billing errors raised in the complaint before the filing of the complaint.

A prehearing conference (PHC) was held on September 28, 1998, at which UCAN stated that MCI had conceded several of the billing problems and was making restitution to customers.  However, UCAN requested an independent audit of MCI’s practices to verify that the billing errors had been corrected and all affected customers had been refunded.  MCI acknowledged that a significant number of customers had not received notice of the rate increase and that human and computer errors had caused billing problems.  MCI denied that it had engaged in the slamming of customers into MCI long distance service, required customers to disclose their social security numbers in order to access their own account records, or improperly billed Zone 3 calls.  MCI proposed that Commission staff review its records to verify that MCI had corrected the billing problems and made full restitution to customers.

On November 23, 1998, the assigned Administrative Law Judge (ALJ) issued a ruling which assigned Commission CSD staff to work with the parties to verify MCI’s statements that it had corrected all notice and billing errors, had identified all affected customers, and had refunded or credited affected customers.

On February 19, 1999, CSD filed a report regarding its review of MCI’s efforts to correct billing problems and to credit or refund customers.  The CSD report stated that MCI had not corrected all billing errors, had not identified all affected customers, and had not made full restitution to customers.  The CSD report noted the following deficiencies in MCI’s restitution efforts:

· The methodology used to calculate credits and refunds to customers may not have been appropriate.  CSD recommended that MCI calculate the refund or credit owed to each affected customer individually.

· A significant number of customers affected by the one minute overbilling problem were not identified and therefore had not received credits or refunds.

· A number of customers may not have received their refund checks.

· Some refund checks reported to CSD by MCI were never issued or were issued in a different amount from that reported.

· A significant number of customers were being billed by MCI for local service after they disconnected their service with MCI.  Since MCI’s system showed these customers’ accounts as active, MCI would credit the customers’ closed accounts rather than mailing a refund check.

· MCI was not refunding or crediting customers for taxes and surcharges paid on overbilled amounts.

· MCI was not reducing the balances owed by non-paying customers to remove charges for overbilled amounts.

The CSD report stated that CSD had not found evidence that MCI had billed Zone 3 calls at rates applicable to intraLATA calls or that MCI had systemic billing problems affecting customers who paid their bills by automatic debits to a credit card.

A second PHC was held on February 23, 1999.  The ALJ directed the parties to continue to work with CSD to resolve all billing problems and to complete the identification of affected customers and the payment of restitution within the next nine months.  UCAN withdrew its causes of action related to slamming and privacy violations as moot, in view of MCI’s representation that it was no longer offering local telephone service in California.

On April 22, 1999, the Commission issued D.99-04-053.  The decision found that MCI had acknowledged the billing errors and had committed to correct them and to make restitution to all affected customers.  The decision stated that the CSD report had found that while MCI may have previously attempted to make restitution, some customers and former customers had not received full refunds or credits.  The decision noted that parties had agreed that the there were no material issues of fact which required a hearing and that the best procedural course would be for the parties to continue to work with CSD to correct the billing problems and ensure that affected customers receive full restitution.  UCAN filed its Request for Award of Compensation on May 24, 1999.

2. Requirements for Awards of Compensation

Intervenors who seek compensation for their contributions in Commission proceedings must file requests for compensation pursuant to Public Utilities Code Sections 1801-1812.
  Section 1804(a) requires an intervenor to file a notice of intent (NOI) to claim compensation within 30 days of the PHC or by a date established by the Commission.  The NOI must present information regarding the nature and extent of the intervenor’s planned participation and an itemized estimate of the compensation the customer expects to request.  The NOI may request a finding of eligibility.

Other code sections address requests for compensation filed after a Commission decision is issued.  Section 1804(c) requires an intervenor requesting compensation to provide “a detailed description of services and expenditures and a description of the intervenor’s substantial contribution to the hearing or proceeding.”  Section 1802(h) states that “substantial contribution” means that:

“in the judgment of the Commission, the customer’s presentation has substantially assisted the Commission in the making of its order or decision because the order or decision has adopted in whole or in part one or more factual contentions, legal contentions, or specific policy or procedural recommendations presented by a customer.  Where the customer’s participation has resulted in a substantial contribution, even if the decision adopts that customer’s contention or recommendations only in part, the commission may award the customer compensation for all reasonable advocate’s fees, reasonable expert fees, and other reasonable costs incurred by the customer in preparing or presenting that contention or recommendation.”

Section 1804(e) requires the Commission to issue a decision that determines whether the customer has made a substantial contribution and the appropriate amount of compensation to award.
  The level of compensation must take into account the market rate paid to people with comparable training and experience who offer similar services, consistent with Section 1806.

3. NOI To Claim Compensation

UCAN timely filed its NOI within 30 days after the first prehearing conference and has established that its participation in this proceeding without an award of attorney’s fees or costs would impose a significant financial hardship.  Section 1802(g) defines “significant financial hardship” to mean:

“either that the customer cannot afford, without undue hardship, to pay the costs of effective participation, including advocate’s fees, expert witness fees, and other reasonable costs of participation, or that, in the case of a group or organization, the economic interests of the individual members of that group or organization is small in comparison to the costs of effective participation in the proceeding.”

UCAN has previously been found eligible to claim intervenor compensation in Commission proceedings.  A finding of significant financial hardship for UCAN was made in an ALJ ruling issued on February 13, 1998 in Application (A.) 97-09-049.  Since this proceeding (C.98-06-016) for which UCAN is seeking compensation was filed on June 2, 1998, it commenced within one year of the finding of eligibility in A.97-09-049.  Pursuant to Section 1804(b)(1), there is a rebuttable presumption that UCAN remains eligible for compensation.

4. Timeliness of Request for Award of Compensation

UCAN timely filed its request for Award of Compensation in this proceeding on May 24, 1000.  Public Utilities Code Section 1804(c).

5. Contributions to Resolution of Issues

A party may make a contribution to a Commission decision by raising a factual or legal issue upon which the Commission relied in making a decision,
 or advancing a specific policy or procedural recommendation that the ALJ or Commission adopted.
  A substantial contribution includes evidence or argument that supports part of the decision even if the Commission does not adopt a party’s position in total.
  Under certain circumstances, the Commission has provided compensation even when the position advanced by the intervenor is rejected, but the intervenor has nonetheless made a substantial contribution to the decision.

UCAN argues that it has made a substantial contribution in this matter because the following factual and legal assertions raised by UCAN were admitted by MCI and adopted in the Commission’s decision:

· MCI failed to give customers timely or adequate notice of a major rate increase on MCI’s intra LATA calls.

· MCI misassigned and billed customers to the wrong calling plan by not charging the $0.04 per minute flat rate to some intraLATA calls.

· MCI unlawfully engaged in one-minute overbilling on intraLATA calls.

· MCI’s customer service representatives improperly required customers to provide a social security number as a condition of service.

MCI contends that UCAN has not made a substantial contribution because MCI had already discovered the one minute overbilling problems and the assignment of customers to the wrong calling plan before the filing of the complaint and was already making restitution to customers.  MCI acknowledges that it did not learn of its failure to notify customers of the rate increase for intraLATA local toll calls until after the filing of the complaint, but states that it then promptly began to refund affected customers.  MCI further argues that UCAN unnecessarily filed this litigation, because MCI would have worked informally with UCAN to resolve the issues.

The parties place great emphasis on arguments related to whether MCI knew of the billing errors before UCAN initiated this proceeding.
  However, even if MCI had already discovered the billing errors, UCAN still made a substantial contribution to D.99-04-053 by bringing the billing errors to the attention of the Commission and requesting an audit of MCI’s restitution efforts.  The ALJ adopted this recommendation by ordering CSD to review MCI’s records to determine the scope of the billing errors and MCI’s efforts to provide restitution.

If UCAN had not raised the issue of MCI’s billing errors and requested an audit, a significant number of affected customers would not have been identified and/or would not have received the refunds or credits to which they were entitled.  For example, a second report by CSD dated February 4, 2000, states that while MCI originally refunded or credited customers $96,712 based on the one minute overbilling problem, MCI paid customers an additional $290,953 in restitution after CSD discovered a programming error in identifying customers.  Seventy-five percent of the customers who were paid restitution based on the one-minute overbilling problem were identified after CSD identified this programming error.  The February 19, 1999 CSD report also showed that a number of customers who were not billed the $0.04 flat rate for local toll calls may not have received their refunds.  The same report noted a number of other deficiencies in MCI’s restitution efforts, including the use of a questionable methodology to calculate refunds and credits, the failure of MCI to credit customers for taxes and surcharges paid on overbilled amounts or to reduce the balances owed by overbilled amounts, and the fact that a number of customers did not receive their refunds.

MCI’s argument that UCAN’s participation only duplicated the efforts of CSD is also without merit. UCAN’s role was to represent customers affected by MCI’s billing errors, while the role of CSD was to perform an independent review of MCI’s records and make a report to the ALJ on the correction of the billing problems and the restitution efforts.  The fact that both parties, including UCAN, worked with CSD during its review of MCI’s records does not mean that either party performed the same function as CSD.  Further, UCAN would nonetheless be eligible for an award of intervenor compensation because by raising the issues related to MCI’s billing errors and requesting an audit, UCAN contributed to and complemented CSD’s efforts to verify whether all affected customers had been identified and refunded or credited.  Public Utilities Code Section 1802.5.

We have previously stated our inclination to review a customer’s recommendations broadly, rather than narrowly, in considering whether a substantial contribution has been made.  See D.98-04-059, p. 46.  We find that UCAN has made a substantial contribution to this proceeding.

6. The Reasonableness of Requested Compensation

UCAN requested compensation in the amount of $20, 011.86 as follows:

Charles Carbone, Consumer Advocate:


153.86 hours - Legal services @ $90/hour
$13,847.00

3 hours - Travel (1/2 time) @$90/hour
$270.00

2.5 hours - Preparation of Request for Award of Compensation, (1/2 time) @ $90/hour
$225.00




Michael Shames, Attorney


21.40 hours - Legal services @ $190/hour
$4,066.00

3.2 hours - Travel (1/2 time) @ $190/hour
$608.00




Other Expenses


Air travel
$598.00

Shuttle van and taxi cost/airport parking
$120.00

Copying and postage costs
$277.46





$20,011.46

6.1 Overall Benefits of Participation

In D.98-04-059, the Commission adopted a requirement that a customer must demonstrate that its participation was “productive,” as that term is used in Section 1801.3, in which the Legislature gave the Commission guidance on program administration.  (See D.98‑04‑059, mimeo. at 31-33, and Finding of Fact 42.)  In that decision we discuss the fact that participation must be productive in the sense that the costs of participation should bear a reasonable 

relationship to the benefits realized through such participation.  Customers are directed to demonstrate productivity by assigning a reasonable dollar value to the benefits of their participation to ratepayers.  This exercise assists us in determining the reasonableness of the request and in avoiding unproductive participation.

Unfortunately, UCAN’s Request for Award of Compensation does not specifically address the costs of its participation in the proceeding in relation to the resulting benefits to MCI customers.  However, as a result of this proceeding and CSD’s review of MCI’s efforts to correct the billing errors and make restitution, additional customers affected by the billing errors were identified and a greater amount of restitution was paid to customers.

Given the significant number of customers affected and the significant amount of restitution paid by MCI, as well as the evidence that MCI’s own restitution efforts had not been successful, we find UCAN’s request for an award of $20, 011.86 bears a reasonable relationship to the benefits of its participation and that UCAN’s participation was productive.
  We will, however, reduce the award by 20 percent for the reasons discussed in Section 6.2 below.

6.2 Hours Claimed

Although the time records submitted by UCAN in support of its request for intervenor compensation generally appear reasonable, the description of hours for attorney Michael Shames does not identify the time spent by issue in the proceeding.  Some of the entries in the time records submitted for Charles Carbone also do not identify the issues on which time was spent.  Therefore, it is difficult to determine the amount of time spent by UCAN on issues which were later found without merit.  Intervenors, such as UCAN, are required to submit time records that allocate time by issue and task in order to be eligible for intervenor compensation.  See D.99-12-005 (1999) at p. 6-10.

Mr. Carbone’s time records also include a claim for three and a half hours of file management, which is essentially a clerical task.

MCI points out that the number of the issues raised by UCAN were invalid or moot.  We note that CSD’s February 19, 1999 report found that UCAN’s allegations that MCI had improperly rated Zone 3 calls as intraLATA calls and that MCI was incorrectly billing customers who paid their accounts through automatic debits to a credit card to be without merit.  However, UCAN voluntarily dismissed its causes of actions based on slamming and privacy violations as moot at the second prehearing conference because MCI represented that it was no longer offering local telephone service in California.

Therefore, although UCAN has made a substantial contribution to this proceeding, we find it fair to reduce the award of intervenor compensation by 20 percent based on UCAN’s failure to submit time records which allocate time by issue and task, and the fact that two of the issues raised by UCAN, i.e., the improper billing of Zone 3 calls as intraLATA calls and of customers who pay by automatic debits to a credit card, were found invalid.

6.3 Hourly Rates

UCAN has requested an hourly rate of $190 per hour for attorney Michael Shames and $90 per hour for consumer advocate Charles Carbone.  Both of these hourly rates have previously been approved by the Commission in D.00‑01‑045 (Shames) and D.98-12-058 (Carbone).  We therefore adopt these hourly rates.

6.4 Other Costs

UCAN has requested compensation for miscellaneous costs, including travel, copying and postage in the amount of $995.46.  We find these costs to be reasonable.

7. Award

We award UCAN $16,208.46, calculated as described above.

Consistent with previous Commission decisions, we will order that interest be paid on the award amount (calculated at the three-month commercial paper rate), commencing on September 7, 1999, and continuing until MCI makes its full payment of the award.

As in all intervenor compensation decisions, we put UCAN on notice that the Commission’s staff may audit UCAN’s records related to this award.  Therefore, UCAN must make and retain adequate accounting and other documentation to support all claims for intervenor compensation.

UCAN’s records should identify specific issues for which it requests compensation, the actual time spent by each employee, the applicable hourly rate, fees paid to consultants, and any other costs for which compensation may be claimed.

8. Waiver of the Thirty Day Period for Public Review and Comment on Draft Decision

The draft decision is exempt from requirements set forth in Section 311(g) for public review and comment pursuant to Rule 77.7(f)(6).

Findings of Fact

1. UCAN has made a showing of significant financial hardship by demonstrating the economic interests of its individual members would be extremely small compared to the costs of participating in this proceeding.

2. UCAN has made a timely request for compensation for its contribution to D.99-04-053.

3. UCAN contributed substantially to D.99-04-053.

4. UCAN has requested hourly rates for attorney Michael Shames and consumer advocate Charles Carbone that have already been approved by the Commission.

5. The miscellaneous costs incurred by UCAN are reasonable.

Conclusions of Law

1. UCAN has fulfilled the requirements of Section 1801-1812 which govern awards of intervenor compensation.

2. UCAN should be awarded $16,208.46 for its contribution to D.99-04-053.

3. This order should be effective today so that UCAN may be compensated without unnecessary delay.

ORDER

IT IS ORDERED that:

1. The Utility Consumers’ Action Network (UCAN) is awarded $16,009.49 in compensation for its substantial contribution to Decision 99-04-053.

2. MCI Metro Access Transmission Services (MCI) shall pay UCAN $16,208.46 within 30 days of the effective date of this order.  MCI shall also pay interest on the award at the rate earned on prime, three-month commercial paper, as reported in Federal Reserve Statistical Release G.13, with interest, beginning on September 7, 1999 and continuing until full payment is made.

This order is effective today.

Dated July 20, 2000, at San Francisco, California.


LORETTA M. LYNCH


President


HENRY M. DUQUE


JOSIAH L. NEEPER


RICHARD A. BILAS


CARL W. WOOD


Commissioners

�  This opinion addresses only UCAN’s Request for Award of Compensation filed on May 24, 1999.  Additional proceedings are pending regarding MCI Metro’s compliance with the Commission’s order in D.99-04-03 (dated April 22, 1999) to make all agreed-upon restitution for billing errors described in UCAN’s complaint and the Consumer Services Division (CSD) report.


�  Zone 3 calls are calls made to a phone number within 13 to 16 miles of the location from which the call was placed.  IntraLATA calls are calls made to a phone number which is 17 or more miles from the location from which the call was placed.  (Complaint, para. 46.)


�  The CSD report referred to this situation as the “stranded credit” problem.


�  The CSD report noted that MCI had fully credited one customer who had experienced billing problems related to automatic credit card debits.


�  All statutory citations are to the Public Utilities Code.


� To be eligible for compensation, an intervenor must be a customer as defined by Section 1802(b).  In D.98-04-059 (footnote 14), we affirmed our previously articulated interpretation that compensation be proffered only to customers whose participation arises directly from their interests as customers.  (See D.88-12-034, D.92-04-051, and D.96-09-040.)


�  Under Public Utilities Code Section 1804(c), a party is required to file its request for Award of Compensation (request) within 60 days after the Commission’s issuance of a final decision or order.  Here, since the Commission decision was issued on April 22, 1999, and UCAN filed its request on May 24, 1999, UCAN’s request was timely.


�  Id.


�  Id.


�  Id.


�  D.89-03-063 (awarding San Luis Obispo Mothers for Peace and Rochelle Becker compensation in the Diablo Canyon rate case because their arguments, while ultimately unsuccessful, forced the utility to thoroughly document the safety issues involved).  See also D.89-09-103, order modifying D.89-03-063.


�  We do not comment on the correspondence attached to UCAN’s Request for Award of Compensation and MCI’s response regarding communications between the parties before the filing of this litigation because this correspondence is not part of the record of the proceeding.


�  Although MCI originally refunded or credited customers $96,7l2 based on the one-minute overbilling problem, MCI paid customers an additional $290,953 in restitution after CSD uncovered that MCI had made a programming error that impacted the identification of the affected customers and restitution to be paid.  MCI also paid restitution to customers based on its failure to notify them of the rate increase for intraLATA calls in the amount of $179,8l8.00 between September and December l998, and $49,744 based on the improper billing for intraLATA calls.  MCI initially credited customers for the improper billing of intraLATA calls in the amount of $27,090 between July l998 and November l998, and then issued additional credits of $22,654 during December l998 and January 1999.  (See Stipulation of Facts, filed February 4, 2000.)  Therefore, it appears that MCI paid a total of approximately $604,573.00 in restitution to customers.  (CSD Report, February 4, 2000.)


�  MCI argues that UCAN’s participation was not productive because MCI was already making restitution to customers litigation, and that the need to respond UCAN’s discovery requests slowed down MCI’s restitution efforts.  However, CSD reports show that MCI’s efforts to identify customers and make restitution before ALJ ordered CSD to review MCI’s records had not identified a number of customers affected by the billing errors and had not provided full restitution.
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