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OPINION

1. Summary

We affirm the results adopted in the Final Arbitrator’s Report (FAR), and approve the resulting arbitrated Interconnection Agreement (ICA) between Sprint Communications Company, L.P. (Sprint), and Pacific Bell Telephone Company (Pacific).  Parties shall each sign the adopted ICA, and file the signed ICA within five days of today.  We congratulate the parties on their hard work and determination in negotiating all but three
 issues in their 500-page ICA, which includes general terms, interconnection, collocation, xDSL services, databases and signaling, publishing, E911, billing and collection, recording, and other provisions.  The proceeding is closed.

2. Background

On May 19, 2000, Sprint filed an application for arbitration of an ICA with Pacific pursuant to Section 252(b) of the Telecommunications Act of 1996 (Act or TA96).  Sprint’s previous three-year ICA with Pacific was approved by the Commission on February 7, 1997.  That agreement was to expire in February 2000 but has remained in effect during the course of negotiations of a new ICA between the parties.

On May 13, 1999, Sprint requested that SBC Telecommunications, Inc. (SBC), the parent entity of Pacific, enter into negotiations for an ICA in Texas and California.  The parties continued to engage in negotiations and, over the months of October 1999 to April 2000, they entered into a series of stipulations extending the time for further negotiations, and also extending the time in which either could file an application and request for arbitration.  The last such agreement, which extended the time to negotiate or file a request for arbitration through May 19, 2000 was entered into on April 18, 2000.  Therefore Sprint’s application and request for arbitration was timely filed.

After commencing interconnection negotiations, the parties engaged in numerous and extensive face-to-face meetings and telephone conference calls.  Although Sprint and Pacific have resolved most important issues, Sprint identified 10 unresolved issues
 with Pacific, eight of which require resolution by the Commission in this proceeding.  The two remaining issues appearing on the Joint Issues Matrix are: whether reciprocal compensation should be paid for Internet Service Provider-bound traffic (Matrix Issue No. 8) and determination of the amount that should be charged for conditioning unbundled loops.  (Matrix Issue No. 5).  Sprint and Pacific have agreed to abide by the outcome of other proceedings before this Commission on these two issues.

On June 13, 2000, Pacific filed its Response to Sprint’s application.  In its response, Pacific summarized its position on the eight issues previously raised by Sprint.  Pacific did not present any additional issues in its Response.

In the period between Pacific’s Response and the filing of post-hearing Briefs, Sprint and Pacific settled two of the issues:

1. Issue No. 6 – Combining Multiple Jurisdictions of Traffic on the Same Trunk Group.

2. Issue No. 7 – Should Sprint be allowed to use existing fiber rings to interconnect to Pacific’s network?

Therefore, the arbitrator was left with six issues to decide.  Since four of those issues were inter-related and were addressed together, the arbitrator actually had only three issues to decide.

An initial Arbitrator Meeting (IAM) was held on June 23, 2000 to set the schedule for the case and to address various procedural issues.

Arbitration hearings were held on July 11 and 13, 2000, and concurrent briefs were filed and served on July 24, 2000.  The Draft Arbitrator’s Report (DAR) was filed on August 8, 2000 disposing of the contested issues.  Comments on the DAR were filed on August 18, 2000 by Sprint and Pacific.  The comments were taken into account as appropriate in finalizing the FAR, and the FAR was filed and served on September 5, 2000.  The conformed agreement was filed with the Commission on September 12, 2000.  On September 12, 2000, Pacific filed a statement concerning the outcomes in the FAR.  Sprint filed its Separate Statement on September 13, 2000, accompanied by a motion for leave to accept late-filed comments.  

On September 21, 2000, Sprint discovered that an Appendix from Section 46 had inadvertently been omitted from the ICA filed on September 12, 2000.  On September 21, 2000, Sprint made an errata filing, requesting that the document entitled “Appendix Service Bureau Provider Arrangements” be added to the end of the ICA.  In response to a request from the arbitrator, on September 26, 2000, Pacific filed a response to Sprint’s request.  In its Response, Pacific indicated that it does not oppose Sprint’s request and concurs with the request that the subject appendix be appended to the final conformed ICA.

3. Negotiated Portions of Agreement

Section 252(e) of the Act provides that we may only reject an agreement (or portions thereof) adopted by negotiation if we find that the agreement (or portions thereof) discriminates against a telecommunications carrier not a party to the agreement, or implementation of such agreement (or portion thereof) is not consistent with the public interest, convenience and necessity.  No party or member of the public alleges that any negotiated portion of the agreement should be rejected.  We find nothing in any negotiated portion of the agreement which results in discrimination against a telecommunications carrier not a party to the agreement, nor which is inconsistent with the public interest, convenience and necessity.

4. Arbitrated Portions of Agreement

Section 252(e) of the Act, and our Rule 4.2.3, provide that we may only reject an agreement (or any portion thereof) adopted by arbitration if we find that the agreement does not meet the requirements of Section 251 of the Act, including the regulations prescribed by the FCC pursuant to Section 251, or the standards set forth in Section 252(d) of the Act.

Eight issues were presented for arbitration, and six were resolved in the FAR.  In statements filed with the conformed agreement, Sprint states that the arbitrated provisions regarding access to unbundled network elements (UNEs) and resale of vertical features are fully consistent with the obligations contained in Section 251 of the Act, the FCC’s regulations, and are consistent with applicable State law that does not conflict with the Act.  Sprint indicates that while it disagrees with the FAR’s findings denying Sprint the opportunity to utilize industry standard NC/NCI codes for ordering loops, Sprint states that it will not re-argue its positions in the guise of suggesting that failure to include its requesting language in the ICA violates the criteria in the Act, State law, and the Commission’s rules and regulations.  Pacific asserts the arbitrated outcomes on access to UNEs and resale of vertical features do not meet the requirements of the Act.  The two issues parties addressed will be discussed and resolved below.

A. Resale of Vertical Features

Sprint’s Comments

Sprint argues that Section 251(c)(4) and implementing regulations are clear.  Pacific must make available for resale any telecommunications service that it provides at retail to subscribers who are not telecommunications carriers, and it must not be permitted to impose discriminatory conditions on the resale of 

such services.  The relevant standard imposed by the FCC is also clear.  It has stated that “resale restrictions are presumptively unreasonable.”  Pacific can impose a restriction only if it proves to the State commission that the restriction is reasonable and narrowly tailored (See 47 C.F.R. § 51.613(b).)  Pacific has not proven, and cannot prove to this Commission that its intended restriction on Sprint’s right to resell vertical features is reasonable or narrowly tailored.

According to Sprint, Pacific has steadfastly attempted to tie its basic dial tone to the provision of vertical features.  There was no dispute at the hearing that vertical features are telecommunications services offered at retail by Pacific.  Pacific’s witnesses never contested that vertical features are subject to the Section 251(c )(4) resale requirement.  What Pacific attempts to do, however, is tie a product from one market (vertical features) to the provision of another product (local dial tone) by the same carrier, where there is no legitimate reason that the same carrier must provide both the local dial tone and the vertical service at resale.  Since customers can order dial tone without vertical features, Pacific clearly could not argue that local dial tone and vertical features were a “bundled” service so it merely described these services as “intertwined.”  

Sprint asserts there is no technical or legal reason that the same carrier has to provide the local dial tone in order to provide the vertical feature.  According to Sprint, it is the tying together of two separate services by the same carrier that constitutes a violation of the criteria contained in Section 252(e)(2)(b) of the Act.

Sprint states that Pacific’s assertions that the FAR’s conclusion is 

unnecessary in light of the existing Complementary Network Services (CNS) retail and resale tariffs, is nothing other than simple misdirection.  This proceeding is about an ICA and Section 251(c )(4) obligations.  A separate retail telecommunications service must be available if requested and contained in an ICA.  Pacific’s tariffs are not only inapplicable, but contain limitations that are contrary to the obligation of the Act (i.e., forcing Sprint to resell Pacific’s local dial tone to get vertical features).  Sprint asserts it is entitled by act of Congress to have contract language that addresses Pacific’s 251(c)(4) obligation. 

According to Sprint, Pacific misunderstands the argument regarding its CNS tariff.  The CNS tariff is merely an example that conclusively demonstrates that Pacific’s tying together of local dial tone and vertical features by the same carrier is an unreasonable restriction.  Operation of its CNS tariff in California shows that the same carrier does not have to provide both local dial tone and vertical features. Sprint reminds the Commission that Pacific’s affiliate, Pacific Bell Information Services, uses and provides vertical features without also providing local dial tone.  

Sprint asserts that Pacific’s invocation of its resale tariff is also unavailing.  Pacific simply cannot tariff away its statutory obligation under Section 251(c)(4) by inserting limitations that resale is only “provided for basic local access line services.”   

There is no legal requirement that Sprint must identify each and every potential service that it seeks to offers in an arbitration proceeding or that it intends to provide under an ICA.  Sprint states it is entitled to draw on the full range of vertical features that are offered separately by Pacific at retail to develop new services.  

Sprint asserts that Pacific flaunts the Commission’s rules and regulations for the conduct of arbitration proceedings by continually attempting to bring matters that are outside of the record.  Only in its comments on the DAR, did Pacific raise the potential argument that the DAR’s outcome expands Pacific’s resale obligations without “the benefit of a generic proceeding to address the impact on all CLECs—as well as Pacific’s—operations support systems.”  (Pacific’s Comments on the DAR at 1.)  Pacific chose not to present such arguments as a matter of the evidentiary record, and they are inappropriate for consideration here.  Presenting such arguments after the record has closed, and without according Sprint any meaningful opportunity to view and respond to the argument is improper, states Sprint. 

Sprint was apprised by Pacific that it intended to insert another argument into its Separate Statement.  Pacific contends that when the arbitrator instructed Sprint to make clear that if a CLEC purchases the UNE switching element, its provision of resale vertical features would be disconnected.  Pacific asserts that the arbitrator intended the same language to apply if a CLEC obtains local dial tone by reselling Pacific’s local service.  Pacific’s assertion, however, is without merit.  According to Sprint, there is no testimony in this record to the effect that if another CLEC obtains resale dial tone, the resale vertical features would be disconnected.  Sprint asserts that the arbitrator’s mandated FAR language on disconnection was limited to the purchase of a UNE switching element.  The purpose of the arbitrator’s direction was based upon a subsequent purchaser of a UNE switching element being entitled to all of the functions, features and capabilities of the switch in accordance with the FCC’s interpretation of the Act.  Sprint asserts that none of the arbitrator’s concerns are implicated when a CLEC does not purchase the local switching element as a UNE.

Pacific’s Comments:

Pacific states that the FAR concludes that because Pacific offers to its subscribers separate pricing of vertical features available with its basic exchange access line, those features now constitute a separate “standalone” retail product that must be offered for resale without the underlying exchange access line.  In arriving at this conclusion, the FAR (1) ignores the fact that under Pacific’s retail tariffs no retail customer can purchase a vertical feature without first having the underlying access line service, and (2) declares portions of Pacific’s resale tariff approved by this Commission invalid and superseded by the Act.  According to Pacific, the FAR’s erroneous interpretation of Pacific’s retail offerings, the resulting adoption of Sprint’s language, and the invalidation of portions of Pacific’s resale tariff not only violates the Act, but is also unnecessary to meet Sprint’s asserted competitive needs.  

Pacific asserts the Commission should reject the FAR’s erroneous conclusion that all vertical features available on Pacific’s basic access service are offered at retail on a “standalone” basis.  Pacific contends that this conclusion is not supported by the undisputed evidence, and for the following reasons.  First, the FAR relies entirely on the faulty premise that Pacific provides at retail to its subscribers vertical features on a “standalone” basis, e.g., without the underlying basic access line service.  This premise is refuted by both Pacific’s retail tariff and its resale tariff.  None of the vertical features the FAR now asserts must be offered at wholesale on a “standalone” basis have ever been offered or provided at retail to Pacific’s subscribers on a “standalone” basis.

Notwithstanding these facts, the FAR concludes that all vertical features of the switch are available at retail on a standalone basis because 1) they are priced separately in Pacific’s retail tariff, and 2) Pacific’s CNS tariff makes four related vertical features available on a standalone basis.  In reaching this conclusion, the FAR ignores the important distinction between those vertical features offered at retail to subscribers only, with the underlying exchange line and the four standalone vertical features offered at retail (CNS tariff) and at wholesale (resale tariff), and improperly lumps them together for purposes of applying the resale requirements of the Act.  Thus, states Pacific, the FAR erroneously concludes that “Custom calling features fall under [the Act’s resale] requirement and must be resold, even if Pacific provides the underlying access line.”  Pacific points out that Sprint’s language at Section 2.17.1 of Attachment Resale now conflicts with the CNS and resale tariffs’ requirement that the feature be disconnected when the end user subscriber changes local services providers.  Pacific states that, at a minimum, the CNS tariff requirement should be inserted in Section 2.17.1.

Pacific asserts that since the FAR was unable to reconcile its interpretation of the vertical features as standalone retail offerings with the contrary language of the resale tariff, the FAR simply declares the tariff superceded by the Act.  In reality, there is no conflict.  The resale tariff comports with the requirements of the Act because those vertical features offered at retail on a standalone basis are included in its resale tariff.  Pacific states that its resale tariff incorporates the vertical features available on a standalone basis in its CNS tariff.  Pacific states that the fact that it does not currently offer at retail most of the vertical features of the switch on a standalone basis and, thus, are not subject to resale under the act, does not justify the FAR misconstruing Pacific’s tariffs in an attempt to bring these vertical features within the resale requirements of the Act.  According to Pacific, if the Commission believes that Pacific should be forced to offer at retail on a standalone basis all its vertical features, then it should initiate a generic proceeding in which all affected parties can fully address the numerous issues surrounding such a proposal.

Pacific states that Sprint’s proposed resale language should be rejected for a second reason, namely, it is unnecessary to fulfill Sprint’s only identified need for standalone vertical features in this arbitration.  In presenting its case for its proposed resale language, Sprint identifies one product – an information service named Sprint internet Call Waiting – for which it desired to purchase standalone vertical features.  The features required by Sprint are all available under Pacific’s current resale tariff.  Notwithstanding this obvious solution to the issue at hand, the FAR chooses to go farther than is required to resolve the dispute and to impose resale obligations not required by the Act.  Pacific states the FAR goes beyond the mandate of the Act’s resale requirements and fails to limit its consideration to the issue presented as required by Section 252(b)(4).

Discussion:

We concur with the FAR’s determination that Section 251(c)(4) requires the resale of vertical features, without purchase of the associated dial tone.  Vertical features meet the Act’s requirement of services offered at retail to end‑user customers who are not telecommunications carriers.  Pacific cannot claim technical infeasibility because its CNS tariff allows for certain vertical features to be sold without an access line, and voice mail providers, including Pacific’s affiliate PBIS, purchase those features to provide voice mail service. 

Further, we concur with Sprint’s assertion that it constitutes an unreasonable restriction under Rule 51.613(b) for Pacific to require that Sprint purchase the dial tone, in order to have access to the vertical services for that line.  The CNS tariff gives us ample proof that the two elements do not need to be tied together.

Pacific attempts to hide behind its tariff language, but our mandate when we conduct an arbitration under the Act is to apply the federal law in making our determinations.  In this case, the law clearly requires resale of vertical features in the manner requested by Sprint.  In the event that a tariff provision is in conflict with a requirement of the Act, we must rule on the side of the Act.  We acknowledge that we approved the language in Pacific’s resale tariff which requires a reseller to purchase an access line to be eligible to purchase vertical features.  However, the particular issue which Sprint brought forth in this arbitration was not before us when we approved Pacific’s tariff.  If it had been,   we would not have approved Pacific’s restriction on resale of vertical features.  In the event of a conflict between the Act and an approved tariff, the tariff language should be changed to conform to the dictates of the Act. 

We reject Pacific’s assertion that Sprint’s proposed resale language should be rejected because it is unnecessary to fulfill Sprint’s only identified need for standalone vertical features in this arbitration.  Sprint identified only one product (Sprint Internet Call Waiting) which it intended to offer, and Pacific asserts that the features it needs are available in Pacific’s CNS tariff.  Pacific assert that the FAR goes beyond the mandate of the Act’s resale requirements and fails to limit its consideration to the issue presented, as required by § 252(b)(4).  Pacific is incorrect.  A review of Sprint’s proposed language in Section 2.17 of Attachment Resale reads as follows:

“Resale of Vertical Services.  Except as otherwise explicitly provided by Applicable Law, there shall be no restriction on the resale, under § 251 (c)(4) of stand-alone vertical services and/or vertical features.”

This language makes it clear that Sprint was requesting that all vertical features be made available for resale.  Sprint’s witness mentioned its Internet Call Waiting service as a sample of a service that Sprint wants to provide, but the 

specific ICA language Sprint proposed was more general.  Therefore, by granting Sprint’s language in Section 2.17 (as modified by the FAR), we have not expanded Sprint’s request in any way and are not violating Section 252(b)(4).

In the FAR, the arbitrator ordered parties to make changes to Sprint’s proposed language in Section 2.17 to clarify that the resale of the vertical service would be discontinued at the time the switching UNE of the particular access line is transferred to another carrier.  The arbitrator also addressed Pacific’s concern regarding possible interference between some vertical features, which could affect the customer’s service.  However, at the eleventh hour, Pacific added another issue—namely disconnection of vertical services when the access line is switched to another carrier -- stating that Sprint’s language is in conflict with the CNS and resale tariffs’ requirement that features be disconnected when the end user subscriber changes local service providers.  We will not order that Pacific’s proposed provision be added to the ICA.  We agree with Sprint that Pacific’s proposal comes too late in the proceeding to be considered.  Pacific should have presented its position in the record of the proceeding, and not raise a new issue in its comments on the DAR.  In any event, there is no reason that the language in the ICA between Sprint and Pacific must conform to Pacific’s tariff language.

B.  Unbundled Network Element (UNE) Combination

Sprint’s Position:

Sprint asserts the arbitrator correctly applied the Ninth Circuit law interpreting whether such a provision violates the Act, the state law, and Commission precedent.  Although the Eighth Circuit issued its decision on remand from the U.S. Supreme Court in Iowa Utilities Bd., et al. v. FCC, reiterating its view that ILECs should not have an obligation to combine new UNE combinations, that decision should not affect this Commission’s independent state authority to require such combinations.  All the Eighth Circuit did was to reaffirm its initial decision finding that Rules 315(c)-(f) remain vacated.  Because the Eighth Circuit’s discussion regarding the combining rules never came before the U.S. Supreme Court, those rules were not properly before the Eighth Circuit on remand.  Those rules were vacated by virtue of the original Eighth Circuit decision in 1997 at the time of this Commission’s decision in the Open Access and Network Architecture Development (OANAD) docket and in the recent arbitration proceeding involving AT&T and Pacific, and they remain vacated today.

According to Sprint, the only thing that the continuing vacatur means is that the Act does not mandate a provision requiring combination of new elements.  It was within the same context of the FCC rule having been vacated, that this Commission squarely addressed whether it has independent state authority to fill the gap left by the vacated rules and to require pre-existing and new combinations of UNEs.  The Commission affirmatively answered that question in its pricing decision in the OANAD proceeding, Decision (D.) 99‑11‑050.  The Commission sated:

Notwithstanding the current uncertainty surrounding the status of FCC Rules 315(c)-(f), this Commission has the authority under Pub. Util. Code § 709.2(c)(1) to order ILECs to combine separate UNEs upon the request of a telecommunications carrier, or to order an ILEC to combine additional UNEs with an existing UNE platform.  (D. 99‑11-050 at 263.)

Moreover, states Sprint, the Commission reiterated its position most recently in its decision approving the AT&T/Pacific arbitrated agreement, D.00‑8-011 on August 3, 2000.  

Also, says Sprint, Pacific undervalues the significance of the Ninth Circuit decisions in U S WEST Communications, Inc. v. MFS Intelenet, Inc., 193 F.3d 1112, 1121 (9th Cir. 1999) and  MCI Telecommunications Corp v. U S WEST Communications, 204 F.3d 1262, 1268 (9th Cir. 2000).  In California, it is the Ninth Circuit, not the Eighth Circuit, that passes judgment on whether an arbitrated agreement complies with the Act.  Sprint acknowledges that under the Hobbs Act, the Eighth Circuit (and the U.S. Supreme Court) are entitled to pass judgment on the FCC rules, but this does not mean that the Ninth Circuit is deprived of jurisdiction to consider whether a provision conflicts with the Act.

Sprint concurs with the FAR’s finding that the vacatur of FCC Rule 47 U.S.C. § 51.315(c)-(f) means only that the Act does not currently require ILECs to combine new elements.  It does not stand as a judgment that such a provision incorporated into an ICA affirmatively violates the Act.  In fact, the binding authority in this Circuit (which thus far has not been disturbed by the U.S. Supreme Court) is that such a combination provision does not violate the Act.  Until such time as a court of last resort (i.e., the U.S. Supreme Court) has spoken on the issue of Rule 315(c)-(f) (or declines to do so) or the FCC adopts different rules, the Commission’s policy is consistent with the Act and should remain in place.

Pacific’s Position

According to Pacific, the FAR requires Pacific to combine new UNEs notwithstanding the fact that the Eighth Circuit has determined that neither the Act, nor the FCC in implementing the Act’s provisions, can compel Incumbent Local Exchange Carriers (ILECs) to combine new UNEs.  The FAR states that this requirement was imposed pursuant to independent state authority and that it does not run afoul of Federal law because “no court has made a determination that it violates the Act for a state agency to go beyond the requirements of the Act and require an ILEC to combine UNEs for CLECs.”

Pacific strongly disagrees with the FAR’s assertion that the Commission can rely on state authority to impose additional and different obligations than those expressly set forth in the federal statute.  The Act establishes a national telecommunications policy; and the entrustment of its implementation to the FCC shows a clear congressional intent to have uniform treatment throughout the nation of telecommunications carriers subject to the Act.  If each state were permitted to embellish on the duties, rights and obligations created by the Act, there would be 50 different telecommunications policies rather than the national one Congress intended.  Nothing in the Act authorizes a state commission to do what this Commission has done – take a duty imposed by the Act and expand it to impose a greater burden than the Act itself imposes.

Pacific contends that with respect to the UNE combination issue before this Commission, the federal court with exclusive jurisdiction to review the FCC’s rules implementing the Act, has determined that the FCC’s rules, which essentially imposed a duty to combine identical to that adopted by the FAR, violates the Act.  How, then, asks Pacific, the can language adopted by the FAR, that imposes the same obligation as the FCC’s vacated rules, not violate the Act?  

Pacific argues that the fallacy of the FAR’s reliance on independent state authority is that the Commission is expressly prohibited from imposing any requirement inconsistent with Sections 251-261 of the Act.  Additionally, the combining requirements the FAR seeks to impose on Pacific in this arbitration pertain solely to UNE obligations created by the Act, not by any state regulatory scheme.  Pacific asserts that UNEs are a creation of federal law, and therefore, the obligations of ILECs and the rights of CLECs with respect to UNEs are matters of federal law.  Contrary to the FAR’s assertions, state commissions are without authority to impose additional conditions that are inconsistent with those federal statutory rights and obligations.

Discussion:

We support the FAR’s determination that Pacific should be required to combine new UNEs for Sprint.  As Sprint asserts, this outcome is consistent with the outcomes in our OANAD proceeding and in our recent arbitration between AT&T and Pacific.  We reiterate the FAR’s finding that “no court has made a determination that it violates the Act for a state agency to go beyond the requirements of the Act and require an ILEC to combine UNEs for CLECs.”

Pacific disagrees with the FAR’s assertion that the Commission can rely on state authority to impose additional and different obligations than those set out in the Act.  According to Pacific, nothing in the Act authorizes a state commission to take a duty imposed by the Act and expand it to impose a greater burden than the Act itself imposes.  We disagree with Pacific’s conclusion and affirm our authority under Public Utilities Code § 709.2(c)(1) to order the combination of UNEs.  

We find instructive the fact that the Ninth Circuit upheld the two arbitrated decisions cited by Sprint, which came before it on appeal.  Those decisions of the Washington Utilities and Transportation Commission, dealt with the identical issue we are addressing here, the requirement that U S WEST combine UNEs for CLECs.  The Ninth Circuit upheld the decisions, stating that a requirement that the ILEC combine UNEs does not violate the Act.  In the MCI case, the court found as follows:

Our task is to determine whether such a provision ‘meets the requirements’ of the Act, i.e., to decide whether a provision requiring combination violates the Act.  The Supreme Court’s interpretation of the Act makes absolutely clear that it does not, and we have already so held.

The Ninth Circuit decision stands, unless overturned by the U.S. Supreme Court.  While Pacific asserts that only the Eighth Circuit has the authority to review the FCC’s rules, that begs the point that it is the Ninth Circuit that reviews our arbitrated decisions, and the Ninth Circuit has upheld the requirement that the ILEC combine UNEs for CLECs in two separate decisions.

5. Effective Date

The Agreement provides that it is effective upon approval by the Commission.  We approve the Agreement today.  However, the Agreement has not been signed by the parties.  To avoid confusion about the effective date, the Agreement should be determined to be approved by the Commission on the date that the signed copy is filed with the Commission.  Parties should sign the approved Agreement, and file it with the Commission, within 5 days from today.

6. Waiver of Public Review and Comment

Pursuant to Rule 77.7(f)(5) of our Rules of Practice and Procedure, the otherwise applicable 30‑day period for public review and comment is being waived.

Findings of Fact

1. On September 12, 2000, parties filed an arbitrated Agreement for Commission approval.  Also, Pacific filed a statement on September 12, 2000 regarding whether or not the Agreement should be approved by the Commission.

2. Sprint filed its statement regarding whether or not the Agreement should be approved by the Commission on September 13, 2000, accompanied by a motion requesting that its late-filed Separate Statement be accepted.

3. The parties negotiated the entire Agreement, with the exception of six items presented for arbitration.

4. No party or member of the public alleges that any negotiated portion of the Agreement is not in compliance with Section 252(e)(2)(A) of the Act.

5. No negotiated portion of the Agreement results in discrimination against a telecommunications carrier not a party to the Agreement, or is inconsistent with the public interest, convenience and necessity.

6. In its September 12, 2000 statement, Pacific asserts that the arbitrated outcomes on two issues do not comply with the Act or the FCC’s implementing rules.

7. In its September 13, 2000 statement, Sprint asserts that the arbitrated outcomes on the two issues Pacific raised are in compliance with the Act and the FCC’s implementing rules.

8. The Act requires that the Commission approve or reject an arbitrated interconnection agreement within 30 days after the agreement is filed.  (47 U.S.C. Section 252(e)(4).)

9. The Commission generally may not act on a proposed decision any sooner than 30 days after it is filed and served for public comment.  (Pub. Util. Code §§ 311(d) and (g).)

10. The Commission’s 30-day period before acting on a proposed decision may be reduced or waived in an unforeseen emergency situation.  (Pub. Util. Code § 311(g)(2).)

11. An unforeseen emergency situation includes deadlines established for Commission action by legislative bodies.  (Rule 81(g).)

12. Parties have agreed in writing that the time requirement for a Commission decision under the Act may be extended to October 5, 2000.

13. Parties agree that the “Appendix Service Bureau Provider Arrangements” was inadvertently omitted from the ICA filed on September 12, 2000.

Conclusions of Law

1. Nothing about the result of this arbitration is inconsistent with governing federal law.

2. All amendments to agreements must be submitted by advice letter, and approved pursuant to Rule 6.2 of Resolution ALJ-178.

3. No arbitrated portion of the Agreement fails to meet the requirements of Section 251 of the Act, including FCC regulations pursuant to Section 251, or the standards of Section 252(d) of the Act.

4. No provision of the Agreement conflicts with State law, including compliance with intrastate telecommunications service quality standards, or other requirements of the Commission.

5. This matter comes before the Commission as an unforeseen emergency situation pursuant to Rule 81 due to the conflict between Pub. Util. § 311 and § 252(e)(4) of the Act.

6. The Agreement between Sprint and Pacific should be approved.

7. Commission approval of the Agreement should be determined to be the date the signed Agreement is filed with the Commission.

8. The parties should sign the modified Agreement and file it with the Commission within 5 days from today.

9. This order should be effective today because it is in the public interest to implement national telecommunications policy as accomplished through the Agreement, and to replace the existing Agreement with this new Agreement, as soon as possible.

10. The “Appendix Service Bureau Provider Arrangements” should be added to the final conformed ICA.

ORDER

IT IS ORDERED that:

1. Pursuant to the Telecommunications Act of 1996, and Resolution ALJ-178, the Interconnection Agreement between Sprint Communications Company, L.P. (Sprint) and Pacific Bell Telephone Company (Pacific) filed September 12, 2000, including the “Appendix Service Bureau Provider Arrangements” filed by Sprint on September 21, 2000, is approved.  The parties shall sign, file and serve the approved Interconnection Agreement within five days of the date of this order, and the date of Commission approval shall be the date the signed Interconnection Agreement is filed.

2. The parties shall, within 10 days of today, serve on the Director of the Telecommunications Division a copy of the approved Interconnection Agreement.

3. The September 13, 2000 motion of Sprint to accept its late-filed Separate Statement, is hereby granted.

4. This proceeding is closed.

This order is effective today.

Dated October 5, 2000, at San Francisco, California.

                                 LORETTA M. LYNCH

                                  President

                                 HENRY M. DUQUE

                                 JOSIAH L. NEEPER

                                 RICHARD A. BILAS

                                 CARL W. WOOD

                                                                              Commissioners

� The arbitrator had 6 issues to resolve, but 4 of those issues were inter-related and were addressed together.


� The final version of the Joint Matrix of Disputed Issues is included as Attachment A to the Final Arbitrator’s Report.


� Section 251 describes the interconnection standards.  Section 252(d) identifies pricing standards.  


� MCI Telecommunications v. U S WEST Communications, 204 F.3d 1268 (9th Cir. 2000).





79445
- 1 -
- 21 -

