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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Application of Michael S. Mitchell, Bruce P. Hector, Mickey’s Space Ship Shuttle for a certificate of public convenience and necessity to operate as a passenger stage service between certain portions of Los Angeles County and Orange County and Los Angeles International Airport (LAX) and John Wayne Orange County Airport.


Application 92-07-054

(Filed July 23, 1992)

In the Matter of: PREFERRED TRANSPORTATION, INC., dba SuperShuttle, a California corporation, for authority to extend its existing passenger stage certificate (PSC-8937) to include: scheduled service over the most direct routes from points in communities in Orange County, on the one hand, and Los Angeles International Airport and Orange County Airport, on the other hand.


Application 97-11-006

(Filed November 6, 1997)

PCSTC, Inc., dba Pacific Coast Sightseeing Tours, for certificate of public convenience and necessity to operate as passenger stage corporation for scheduled and on-call service over the most direct routes:  1. Between Los Angeles International Airport and John Wayne Airport on the one hand, and places in the communities in Orange County and the other hand; and 2. Between John Wayne Airport in Orange County on the one hand, and places in the communities in Orange County on the other hand.  Pursuant to the provisions of Section 1031 et seq. of the Public Utilities Code.


Application 98-03-035

(Filed March 23, 1998)

ORDER DENYING REHEARING OF DECISION 00-06-073

I. INTRODUCTION

As more fully set forth in Decision (D.) 00-06-073 (the “Decision”), issued on June 22, 2000, the Commission approved three applications to establish new scheduled and on-call passenger stage services between Los Angeles International Airport and Orange County’s John Wayne International Airport, on the one hand, and other points in Orange County, on the other hand.
  The three applications for scheduled services that together constitute this proceeding were filed at various times during the past eight years.  Those applications had presented common issues of law and fact in each of their proceedings, and essentially requested the same type of authority.  Consequently, the three proceedings were consolidated to give the Commission a broader picture of the region involved and afford it a vehicle for addressing the common issue concerning duplication of service in this market.  (D.00-06-073, at p. 3.)  Each of the applications was protested by Ground Systems, Inc. dba The AirportBus (“AirportBus”), the only carrier in the Orange County market that now operates scheduled airport service, and its alter ego, Buslink Corp.  

An application for rehearing of D.00-06-073 was timely filed by AirportBus on June 30, 2000.  In its application for rehearing, AirportBus claims that the granting of the applications was arbitrary and unreasonable in violation of Public Utilities Code Section 1032(b).
  (Application for Rehearing, p. 5.)  It further alleges that the decision’s denial of its motions and request for final argument violated its constitutional rights.  (Id., at p. 12.)  Finally, AirportBus requests the reopening of the proceeding so that it may present oral argument.  (Id., at p. 20.)  

II. DISCUSSION

A. The Decision Properly Applied Public Utilities Code Section 1032(b).  

The primary allegation of legal error presented is that D.00-06-073 violated Section 1032(b) by issuing three new certificates of public convenience and necessity (“CPCN”) in a territory that is already being satisfactorily served by AirportBus, a certificated passenger stage corporation.  (Application for Rehearing, p. 4.)  AirportBus contends that Section 1032(b) provides it with protection from any competition by other passenger stage corporations unless it can be proven that AirportBus cannot satisfactorily provide service within its territory.  (Id., at p. 8.)  It claims that in D.00-06-073 we denied it that statutory protection when we granted authority to the additional carriers based on our determination that monopoly service in the face of an application by an aspiring competitor is not satisfactory to the Commission as a matter of policy.  American Buslines, Inc., 3 CPUC2d 246 (1980).  (D.00-06-073, at p. 11.)  It argues that in interpreting Section 1032(b) in that manner, the Commission improperly substituted its judgment for that of the Legislature’s by administering and enforcing Section 1032(b) based on its subjective policy beliefs about competition rather than on the statute’s intent and plain language.  (Application for Rehearing, at p. 10.)  

AirportBus’ contentions lack merit.  For example, its argument does not include legislative history or other evidence that support AirportBus’ position on Section 1032(b)’s intent.  In fact, AirportBus presents no new legal or factual arguments we did not previously consider that would convince us to reverse our policy, or alter the manner in which we construed Section 1032(b) in the present instance.  

The Decision very thoroughly and adequately addressed the requirements of Section 1032(b) and its application to this matter.  It specifically states that the requests for new authority to provide scheduled service in the geographical area already served by AirportBus calls into issue not only whether there is a public need for additional service, but also whether applications requesting the same type of authority may be granted without violating Section 1032(b).  (D.00-06-073, at pp. 2, 11-20, and 34-35.)  We noted that the “satisfaction” standard in Section 1032(b) is a subjective one, allowing us to change our policy in response to new developments. 
  (Id., at p.19.)  

The Decision speaks to a metamorphosis in our regulation, and that of other agencies throughout the country, with respect to the transportation industry in response to the changing environment of ground transportation services.  (Id., at pp.11-15.)  Currently included in consideration of public convenience and necessity, or public interest, is the value of the competitive effect on transportation utility operations, as well as compliance with the intent and letter of federal and state antitrust laws.  (Id., at p.12.)  Consequently, we have increasingly opened up ground transportation to new entrants in the past three decades, and competition has developed between similar and alternative services.  (Id., at pp.34-36.)  These regulatory trends, and the substantial infrastructure being added to accommodate future growth in Orange County due to burgeoning tourist and convention businesses, are the primary bases for determining in the Decision that a need exists for competition in scheduled ground transportation linking the major hotels and attractions in Orange County with major regional airports.  (Id., at pp.11-19.)

AirportBus incorrectly alleges that the Decision’s interpretation of Section 1032(b) violates its equal protection and substantive due process rights by applying a different standard under that section to it as the existing passenger stage corporation than it does to the similarly situated passenger stage corporations that sought authority to provide transportation service in this proceeding.  (Application for Rehearing, at p.10, fn. 2.)  In the Decision, we did not attempt to create a presumption in favor of one carrier over another.  Rather, when reviewing the three applications for authority, we premised our determination on what outcome would best serve the public and on the basis that competitive service generally results in a superior overall level of service.  (D.00-06-073, at pp. 12, 13.)  As we noted therein, we believe that the market must reasonably appear to be able to support one or more new competitors before we consider the service of the incumbent to be unsatisfactory. (Id.)  We acknowledged that occasions may arise when Section 1032(b) would be determinative in denying an application for operating authority such as, for example, when a traffic market is so obviously saturated with carriers that more competition could clearly not lead to better service.  This could occur even though service is provided by one carrier.”  American Buslines, Inc., supra at p. 257.  

AirportBus also argues that the Decision is erroneous because its interpretation of Section 1032(b) is inconsistent with the Commission’s prior interpretations. (Application for Rehearing, at p. 6.)  Were this the proper rule of law, decisions we make today regarding statutory interpretation would be binding on our successors fifty years hence.  Fortunately, such is not the law.  City of Chicago v. FPC (D.C. Cir. 1967) 385 F.2d 629, 637-638, cert. den. 390 U.S. 945.  We have a duty to re-examine the statutes of the State of California in light of changing circumstances.  Courts have similar duties.  Just as a court may come to a different conclusion than prior courts concerning the applicability of a statute, so may the Commission.  Trabue v. Pittman Corp. v. County of LA (1946) 29 C.2d 385, 399.  

AirportBus also alleges, in a footnote, that the effect of the Decision may be an unlawful taking of AirportBus’ franchise and property rights without compensation.  (Application for Rehearing, at p. 12, fn. 3.)  Again, that is an incorrect statement of the law.  As held in Hughes v. Board of Architectural Examiners (1998) 17 Cal.4th 763, no license holder has the implicit right to continue in business.  That case held that the general right to engage in a trade, profession or business is subject to the power inherent in the state to make necessary rules and regulations respecting the use and enjoyment of property necessary for the preservation of the public health, morals, comfort, order and safety.  That court stated that such regulations do not deprive owners of property without due process of law.  No person can acquire a vested right to continue, when once licensed, in a business, trade or occupation which is subject to legislative control under the police powers.  Gregory v. Hecke (1925) 73 Cal.App. 268, 283; see Frankel v. Board of Dental Examiners (1996) 26 Cal.App. 4th 534, 550-551.  Thus, although AirportBus is correct that its status as a licensee entitles it to certain procedural protections consistent with a vested interest, it does not possess a substantive vested right to continue to operate as the exclusive carrier.  

Thus, AirportBus has failed to substantiate its claims of error in the Decision.  We properly complied with the legal requirements of Section 1032(b) and carefully considered the evidence when we determined that it was in the best interests of the public to grant the three applications for authority that were before us.  

B. The Decision Contains Fully Adequate Findings of Fact and Conclusions of Law.  

AirportBus alleges that the Decision’s findings of fact and conclusions of law are without foundation and violate its right to equal protection and due process of the law.  (Application for Rehearing, at pp. 16-19.)  It has failed, however, to cite any legal basis for its claims.  Instead, AirportBus essentially argues that we should have reached a different conclusion based on the same facts.  

D.00-06-073 contains sufficient findings of fact and conclusions of law to dispose of all the issues necessary and relevant to our decision to grant the three applications for authority.  The findings and conclusions are rationally based upon facts of record and reasonable inferences from those facts.  They, along with the Decision’s text, sufficiently provide the legal basis and principles upon which we relied.  Accordingly, our Decision has complied with the legal requirements of Public Utilities Code Section 1705.
  

C. The Commission’s Handling of the Procedural Matters That Arose During the Proceeding Was Proper and Within Its Discretion.  

AirportBus repeats various procedural arguments that it made in the numerous pleadings it filed before us.  (D.00-06-073, at pp. 28-36.)  For example, it reargues that the Decision erred by denying its Motion To Set Aside Submission, as well as numerous other motions it filed during the proceeding.  (Application for Rehearing, at pp. 12-14.)  It reiterates its claim that the failure to meet the deadline for issuing the administrative law judge’s proposed decision under Section 311(d) resulted in the divestiture of the Commission’s jurisdiction to render a decision in these proceedings, and that we should therefore dismiss the competing applications.  (Id., at p. 14-16.) 

We have discussed these matters at length throughout the Decision and are not now persuaded by AirportBus’ contention that we should alter the Decision’s results.  AirportBus refuses to acknowledge the discretion we have to control our proceedings.  Nothing in its most recent arguments indicates that we in any manner abused that discretion, or in any way violated the law, when making our procedural determinations.  Furthermore, AirportBus has failed to present us with any extraordinary circumstances that would alter our orders.  It only presents us with the argument that we should have reached a contrary result from the same facts with regard to AirportBus’ motions.  We will not change our findings simply because they are contrary to AirportBus’ position.  We also again conclude that the time of issuance of the Administrative Law Judge’s proposed decision was lawful and reasonable in light of the circumstances in the proceeding.

D. AirportBus’ Request For Oral Argument Is Denied.  

Finally, AirportBus requests permission to reopen the proceeding so that it can present final oral argument.  However, as fully discussed in the Decision, we provided AirportBus with the opportunity for final oral argument pursuant to Sections 1701.3 and Rule 8(d), and set it for June 20, 2000.  Although, as AirportBus notes, a mistake occurred in the initial notice for final oral argument, it was an inadvertent error which was corrected as soon as it came to the Administrative Law Judge’s attention.  He immediately contacted the parties by telephone to assure them that the requisite quorum of Commissioners would be present for the final oral argument of June 20.  (D.00-06-073, at pp.37-39.)  AirportBus failed to avail itself of the opportunity.  AirportBus does not now present a compelling reason for us to grant another oral argument and thereby further delay the implementation of our Decision, which is fully consistent with our longstanding interpretation of Section 1032(b).  

III. CONCLUSION

Accordingly, we find that AirportBus’ application for rehearing fails to establish legal error in D.00-06-073.  AirportBus simply reargues its positions previously set forth in earlier pleadings.  Therefore, for the reasons discussed above, we conclude that sufficient grounds for rehearing have not been shown.

THEREFORE, IT IS ORDERED that: 

1.    The rehearing of D.00-06-073 is hereby denied.

2.    This proceeding is closed.

This order is effective today.

Dated October 5, 2000, at San Francisco, California.

LORETTA M. LYNCH


President

HENRY M. DUQUE

JOSIAH L. NEEPER

RICHARD A. BILAS

CARL W. WOOD


Commissioners

�  Application (A.)92-07-054, Re: Mickey’s Space Ship Shuttle; A.97-11-006, Re: Preferred Transportation, Inc., dba SuperShuttle; and A.98-03-035, Re: PCSTC, Inc., dba Pacific Coast Sightseeing Tours and Charters.  


� All statutory references are to the California Public Utilities Code, unless otherwise noted.


� Section 1032(b) states: “The Commission may, after a hearing, issue a certificate to operate in a territory already served by a certificate holder under this part only when the existing passenger stage corporation or corporations serving the territory will not provide that service to the satisfaction of the Commission.”  [Italics added.]  Other instances in the Public Utilities Code that refer to “satisfaction of the Commission” as a standard include Sections 377, 394, 1005.5, 1210, 1407, 8026, 8027, and 99665.


� Public Utilities Code Section 1705 provides that Commission decisions shall contain findings of fact and conclusions of law by the Commission on all issues material to the order or decision.  (Pub. Util. Code, §1705; see also Pub. Util. Code, §1757, subd. (a)(3).)
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