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In the Matter of the Application of PACIFIC GAS AND ELECTRIC COMPANY (U 39 M) for an Expedited Order Modifying Decision No. 87-09-056 (Application No. 87-08-008) and Authorizing It to Issue Short-Term Debt Securities in an Aggregate Principal Amount of $2,692,638,219 in Excess of that Authorized by Public Utilities Code Section 823(c).


Application 00-09-020

(Filed September 8, 2000)

O P I N I O N

Summary

This decision authorizes Pacific Gas and Electric Company (PG&E) to issue additional short-term debt
 in the amount of $1.4 billion for the purpose of financing the purchase of wholesale electricity for delivery to its retail customers.  

Background

On September 8, 2000, PG&E filed Application (A.) 00-09-020 for authority under Pub. Util. Code §§ 816 et seq.,
 to increase by $1.4 billion (i.e., from $1,292,638,219 to $2,692,638,219) the amount of short-term debt that PG&E may issue beyond that authorized by § 823(c).
  The specific types of short-term debt for which PG&E seeks authority to issue are as follows:  commercial paper, direct bank borrowings, bank notes, extendible commercial notes (ECNs),
 money market notes, and any other debt with a maturity of less than 12 months.

PG&E states that it needs authority to issue additional short-term debt due to a huge increase in the cost of wholesale power in recent months.
  According to PG&E, its costs for wholesale power have exceeded its rates by over $2.8 billion since June 2000.  This shortfall in revenues is recorded as an undercollection in PG&E’s Transition Revenue Account (TRA).  PG&E states that it has been using short-term debt to finance the undercollection in its TRA, and that the growing undercollection will soon exhaust the amount of short-term debt that PG&E is currently authorized to issue.  As a result, PG&E states that it needs authority to issue $1.4 billion in additional short-term debt in order to finance the growing undercollection in its TRA. 

Notice of A.00-09-020 appeared in the Commission’s Daily Calendar on September 15, 2000.  On September 25, 2000, assigned Administrative Law Judge Kenney issued a ruling that shortened the deadline for parties to file protests and responses to the Application from October 16, 2000, to October 6, 2000.  There were no protests or responses to the Application. 

On October 12, 2000, PG&E filed an “emergency motion” requesting that the Commission act on A.00-09-020 at the Commission’s meeting of October 19, 2000.  PG&E states that it is imperative for the Commission to act on October 19, since PG&E may exhaust its currently authorized level of short-term debt before the end of November.  PG&E states that delaying action until the Commission meeting of November 2 would mean that PG&E could not seek new financing until the middle of November at the earliest (i.e., until after expiration of the ten-day period during which requests for rehearing may be filed).  PG&E states that requiring it to seek additional financing immediately prior to the Thanksgiving holiday, a traditionally inactive time for capital markets, makes it likely that PG&E could not secure new financing until late November or early December.  PG&E states that securing financing at such a late date presents a risk that PG&E might not be able to fund its ongoing operations.

PG&E argues that the Commission may grant PG&E’s emergency motion pursuant to Rules 79 and 81 of the Commission’s Rules of Practice and Procedure (Rules) which state, in relevant part, as follows:

A matter not appearing on the Commission’s agenda of a meeting will not be decided unless…[t]he Commission determines by a majority vote that an unforeseen emergency situation (Rule 81) exists.  (Rule 79(b))

“Unforeseen emergency situation” means a matter that requires action or a decision by the Commission more quickly than would be permitted if advance publication were made on the regular agenda.  Examples include, but are not limited to…[r]equests for relief based on extraordinary conditions in which time is of the essence.  (Rule 81) (Quotation marks in original.)

PG&E states that the possibility that it might not be able to fund its ongoing operations unless the Commission acts immediately qualifies as the type of extraordinary situation envisioned by Rule 81. 

Discussion

In recent months the cost of electricity on the wholesale market has skyrocketed to unprecedented levels far in excess of what PG&E may recover from its retail customers pursuant to the rate freeze mandated by § 368(a) and implemented by D.96-12-077.
  In light of the significant shortfall in PG&E’s revenues, we conclude that it is reasonable to grant PG&E’s application for authority under §§ 816 et seq., to increase its authorized level of short-term debt by $1.4 billion for the purpose of financing the purchase wholesale power for delivery to its retail customers.
  The types of short-term debt that PG&E is authorized to issue by this decision are as follows:  commercial paper, direct bank borrowings, bank notes, ECNs, money market notes, and any other debt with a maturity of less than 12 months. 

We grant PG&E’s motion to act on A.00‑09‑020 at the Commission’s meeting of October 19, 2000.  PG&E has shown that there is a need to act immediately in order to avoid the possibility of PG&E being unable to fund its ongoing operations.  However, we do not grant the motion on the basis of there being an “emergency situation.”  Rather, we grant the motion based on Rule 79(b)(2) and Gov. Code § 11125.3(a)(2) which state, in relevant part, as follows:

A matter not appearing on the agenda of a meeting will not be decided unless . . . [t]he Commission determines by a two-thirds majority (or, if less than two-thirds of the Commissioners are present, by a unanimous vote of those Commissioners present) that a need to take immediate action exists and that the need for this action came to the Commission’s attention after the agenda for the meeting was issued. (Rule 79(b)(2))

Notwithstanding Section 11125, a state body may take action on items of business not appearing on the posted agenda under any of the conditions stated below:  (1) Upon a determination by a majority vote of the state body that an emergency situation exists, as defined in Section 11125.5.  (2) Upon a determination by a two-thirds vote of the state body, or, if less than two-thirds of the members are present, a unanimous vote of those members present, that there exists a need to take immediate action and that the need for action came to the attention of the state body subsequent to the agenda being posted as specified in Section 11125. (Gov. Code §§ 11125.3(a))

PG&E’s motion satisfies the requirements of Rule 79(b)(2) and Gov. Code § 11125.3(a)(2) since (1) there is a need to take immediate action on A.00-09-020 for the reason described previously; and (2) the need to take immediate action did not come to the Commission’s attention until PG&E filed its emergency motion on October 12, 2000, which was after the date when the agenda was mailed for the Commission meeting of October 19, 2000.
 

Public Utilities Code Section 1904(b)

Whenever the Commission authorizes a utility to issue debt, the Commission is required to charge and collect a fee in accordance with § 1904(b) which states as follows:

For a certificate authorizing an issue of bonds, notes, or other evidences of indebtedness, two dollars ($2) for each one thousand dollars ($1,000) of the face value of the authorized issue or fraction thereof up to one million dollars ($1,000,000), one dollar ($1) for each one thousand dollars ($1,000) over one million dollars ($1,000,000) and up to ten million dollars ($10,000,000), and fifty cents ($0.50) for each one thousand dollars ($1,000) over ten million dollars ($10,000,000), with a minimum fee in any case of fifty dollars ($50).  No fee need be paid on such portion of any such issue as may be used to guarantee, take over, refund, discharge, or retire any stock, bond, note or other evidence of indebtedness on which a fee has theretofore been paid to the commission.  If the commission modified the amount of the issue requested in any case and the applicant thereupon elects not to avail itself of the commission's authorization, no fee shall be paid, and if such fee is paid prior to the issuance of such certificate by the commission, such fee shall be returned.

This decision authorizes PG&E to issue $1.4 billion in additional short-term debt.  Therefore, pursuant to § 1904(b), PG&E shall remit a fee of $706,000 to the Commission’s Fiscal Office no later than five business days after the effective date of this decision.
  

Category and Need for Hearing

In Resolution ALJ 176-3047, dated September 21, 2000, the Commission preliminarily categorized this proceeding as ratesetting, and preliminarily determined that hearings are not necessary.  This decision affirms and finalizes the preliminary determinations in ALJ 176-3047.

Public Utilities Code Section 311

This is an uncontested matter in which the decision grants the relief requested.  Accordingly, pursuant to § 311(g)(2), the otherwise applicable 30-day period for public review and comment is waived.
 

Findings of Fact

1. In A.00-09-020, PG&E seeks authority to increase the amount of short-term debt that it may issue by $1.4 billion.

2. PG&E states that it needs authority to issue additional short-term debt in order to finance a large and growing undercollection in its TRA caused by a huge increase in the cost of wholesale power in recent months.  

3. In recent months the cost of wholesale electric power has vastly exceeded what PG&E may charge its retail customers under the rate freeze established by § 368(a) and D.96-12-077.  

4. PG&E must finance the difference between what it pays for wholesale electric power and what it recovers in rates from its retail customers.  

5. PG&E represents that the high cost of wholesale power will soon exhaust its currently authorized level of short-term debt and thereby result in PG&E being unable to fund ongoing operations.

6. On October 12, 2000, PG&E filed an emergency motion requesting that the Commission act on A.00-09-020 at its meeting of October 19, 2000.  The motion was filed after the agenda for the meeting was mailed on October 6, 2000.  

7. Failure to approve A.00-09-020 at the Commission’s meeting of October 19, 2000, could jeopardize PG&E’s ability to fund its ongoing operations.  

Conclusions of Law

1. An evidentiary hearings is not necessary.

2. This is ratemaking proceeding. 

3. PG&E’s request for authority under to §§ 816 et seq., to increase its short-term debt by $1.4 billion in order to finance the purchase of wholesale power for delivery to PG&E’s retail customers is reasonable and should be granted.  

4. PG&E is required by § 1904(b) to pay a fee of $706,000 for authority to issue an additional $1.4 billion in short-term debt.   

5. Since this is an uncontested matter in which the decision grants the relief requested, the otherwise applicable 30-day period for public review and comment on the draft decision should be waived pursuant to § 311(g)(2). 

6. It is necessary to take immediate action on A.00-09-020 in order to avoid the possibility of PG&E being unable to fund its ongoing operations.  

7. PG&E’s emergency motion filed on October 12, 2000, requesting that the Commission act on A.00-09-020 at its meeting of October 19, 2000, should be granted for the reasons stated in the prior Conclusion of Law.  

8. Pursuant to Rule 79(b)(2) and Gov. Code § 11125.3(a)(2), upon a vote of a two-thirds majority of the Commission (or, if less than two-thirds of the Commissioners are present, by a unanimous vote of those present) this decision may be placed on the agenda for the Commission’s meeting of October 19, 2000, with less than 10 days of notice because (i) there is a need to take immediate action on A.00‑09‑020 in order to avoid the possibility of PG&E being unable to fund its ongoing operations; and (ii) the need to act did become known until after the agenda for the  meeting was mailed on October 6, 2000. 

9. The following order should be effective immediately so that its provisions may be implemented expeditiously.

ORDER

IT IS ORDERED that:

1. Pursuant to Pub. Util. Code §§ 816 et seq., the amount of short-term debt that Pacific Gas and Electric Company (PG&E) is authorized to issue in excess of § 823(b) is increased from $1,292,638,219 to $2,692,638,219.  The types of short-term debt that PG&E is authorized to issue pursuant to this order are specified in the body of this order. 

2. PG&E may use the additional $1.4 billion in short-term debt authorized by this order only for the purpose of financing the purchase of wholesale electric power for delivery to its retail customers.

3. Pursuant to Pub. Util. Code § 1904(b), PG&E shall pay a fee of $706,000 to the Commission’s Fiscal Office no later than five business days after the effective date of this decision.  

4. The 30-day period for public review and comment on this decision is waived pursuant to Pub. Util. Code § 311(g)(2). 

5. PG&E’s motion to have the Commission act on A.00-09-020 at the Commission’s meeting or October 19, 2000, is granted.  

6. Application 00-09-020 is closed.

This order is effective today.

Dated October 19, 2000, at Los Angeles, California.
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�   Short-term debt is any debt that has a maturity of 12 months or less when issued. 


�  All statutory references are to the Public Utilities Code unless otherwise indicated. 


�  Section 823(c) states, in relevant part, as follows:  [N]o public utility…shall, without the consent of the commission, issue notes payable at periods of not more than 12 months . . . if such notes and all other notes payable at periods of not more than 12 months . . . exceed in aggregate amount 5 percent of the par value of the other securities then outstanding. 


�  ECNs are money market products that can have a maximum maturity of 390 days.  In Decision (D.) 00-04-057, the Commission granted PG&E authority to treat ECNs as short-term debt instruments under PG&E’s short-term debt authorization. 


�  PG&E states that the load weighted-average price of wholesale power in its service territory during June and August 2000 was $163.30/MWh and $187.03/MWh, respectively.  For comparison, the load weighted-average price in June and August 1999 was $29.53/MWh and $36.98/MWh, respectively.


�  70 CPUC 2d 207.  


�  Pursuant § 823(c), the amount of short-term debt that PG&E can issue is limited to 5% of PG&E’s total capitalization, excluding short-term debt, unless the Commission authorizes PG&E to exceed the 5% limit.  PG&E’s total capitalization excluding short-term debt is currently $7,671650,000 (see PG&E’s supplement filed on September 20, 2000), and 5% of this amount equals $383,582,500.  This decision increases the amount of short-term debt that PG&E is authorized to issue in excess of the limit set by § 823(c) by $1.4 billion (i.e., from $1,292,638,219 to $2,692,638,219).  Therefore, the total amount of short-term debt that PG&E may issue pursuant to this decision is $3,076,220,719 (i.e., $383,582,500 + $2,692,638,219).


�  The agenda for the Commission’s meeting of October 19, 2000, was mailed on October 6, 2000.  


� The fee is determined as follows:  ($2 x (1,000,000/1,000)) + ($1 x (9,000,000/1,000)) + ($0.50 x (1,390,000,000/1,000)) = $706,000. 


� Section 311(g)(2) states as follows:  The 30-day period may be reduced or waived in an unforeseen emergency situation, upon the stipulation of all parties in the proceeding, for an uncontested matter in which the decision grants the relief requested, or for an order seeking temporary injunctive relief.  
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