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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

AIRPORTER, INC., doing business as SANTA ROSA AIRPORTER, Passenger Stage Certificate #9023,




Complainant,


vs.

SONOMA COUNTY AIRPORT EXPRESS, INC., doing business as AIRPORT EXPRESS, Passenger State Certificate #1120,



Defendant.


Case 99-08-001

(Filed August 3, 1999)

ORDER DENYING REHEARING OF DECISION 00-07-051

I. INTRODUCTION

This matter began when Sonoma County Airport Express (Express) filed an application (Application (A.) 98-07-061) to provide service throughout the City of Santa Rosa and the Santa Rosa Airport, on the one hand, and the San Francisco International Airport, on the other hand.  Airport Inc., doing business as Santa Rosa Airporter (Airporter), protested A.98-07-061 and also filed a complaint (Case (C.) 98-08-044) alleging that Express was operating beyond the scope of its authority.  In Decision (D.) 99-02-068, we accepted separate stipulations between Express and Airporter and between Express and the City of Santa Rosa that resolved the application and the complaint matters.  Under the terms of the stipulations, Express was only permitted to operate at Hotel La Rose through July 31, 1999.  

Airporter subsequently filed the present complaint (C.99-08-001) alleging that Express continued to operate at the Hotel La Rose beyond the July 31, 1999 deadline in violation of D.99-02-068.  Subsequently, in D.00-07-051 (the Decision) we found that Express had continued to operate at Hotel La Rose through September 21, 1999, 52 days after it was required to cease that service.  (D.00-07-051, p. 4.)  As a result, we penalized Express in the amount of $500 per each day of violation, or $26,000. (Id., p. 15.)  We also found that Express had unlawfully continued to operate between September 22 and November 16, 1999 from what it refers to as Fifth and Davis Streets, a location within 200 feet of the Hotel La Rose.    (Id., pp. 5-7.)  We therefore imposed an additional fine in the amount of $500 for each of those 56 days, for a total of $28,000.  (Id., p. 16.)  This resulted in a combined fine of $54,000.  In recognition of the size of the company’s operations, we allowed Express to pay the fine in three monthly installments.  (Id.)

An application for rehearing of D.00-07-051 was timely filed by Express on August 24, 2000.  In its application, Express submits three bases for rehearing.  (Application for Rehearing, p. 2.)  First, Express reasserts its claim that it did not violate our orders when it resumed service at Fifth and Davis streets.  Second, it challenges our decision to deny its request for the entry on the record of its financial information in its Petition To Set Aside Submission.  Third, it requests that we vacate the Decision based on its claim that the Administrative Law Judge (ALJ) assigned to this matter was biased and prejudiced against Express.  Additionally, Express requests that the Decision be set aside so that Express can present oral argument.  

Airporter filed its response to Express’ application for rehearing on September 8, 2000.  It contends that the record in this matter fully supports the Decision’s findings and the imposed penalty.  

II. DISCUSSION

A. Express’ Move to Fifth and Davis Streets Did Not Comply With D.99-02-068. 

D.99-02-068 prohibited Express from providing service from the Hotel La Rose.  Express reasserts its claim that it did not violate D.99-02-068 when it operated from Fifth and Davis Streets, even though that location was only 200 feet east of that hotel.  (Application for Rehearing, pp. 3-9.)  We continue to disagree with the contention that the move to Fifth and Davis Streets complied with the language and the spirit of D.99-02-068 and the stipulations on which that decision was based.  (D.00-07-051, p. 6.)  Whether the location was 100 feet, 200 feet, or 300 feet away from the hotel was not controlling.  Passengers waiting in the nearby location would still be present in the same immediate area around the hotel while awaiting service from Express.  Thus, Express deliberately violated our order prohibiting it from continuing service at Hotel La Rose.  It then filed related tariffs that falsely asserted that the move to Fifth and Davis complied with D.99-02-068.  Noncompliance with our order and the stipulations on which it was based fully justifies the $54,000 penalty.  

In sum, Express has failed to cite any basis for its claim of legal error that would convince us to reverse our Decision.  Instead, Express essentially argues that we should have reached a different conclusion from the same facts.  

B. The Imposed Fine Achieves the Objective of Deterrence without Being Excessive.

Express also alleges that our denial of its Petition to Set Aside Submission and consequently our unwillingness to admit into the record information regarding Express’ financial condition was unlawful.  (Application for Rehearing, p 9.)  Express bases its claim of legal error on its contention that the Decision improperly departed from existing precedent, specifically D.98-12-075, which it argues requires the Commission to take into account the financial condition of any regulated entity that is penalized.  It maintains that as a result of our alleged failure to consider its financial data, we assessed an excessive fine against it.  (Id., p. 11.)  

Express’ claim has no merit.  It was Express’ responsibility to provide information regarding its financial condition on the record prior to the submission of the proceeding.  It had an opportunity to make such a showing as part of its mitigation presentation.  Having chosen not to do so, it is barred from arguing that the Commission failed to take its ability to pay the fine into consideration.  (People ex rel. Smith v. Parkmerced Co. (1988) 198 Cal.App.3d 683, 686; Prime Time Shuttle Int’l v. CPUC (1998) 31 F. Supp.2d 743, 751.)  

At any rate, we did apply the penalty principles set forth in D.98-12-075.  (D.00-07-051, pp. 14-16.)  We first did so when determining the severity of the offense and when considering mitigating factors that should be taken into account for determining the appropriate remedy.  (Id.)  We noted that there was a continuing deliberate violation of D.99-02-068 and the agreement made between Express, Airporter, and the City of Santa Rosa.
  (Id.)  This combined with Express’ deceptive behavior, including its attempt to disguise its move from the Commission by claiming in its filed tariffs that the move was made to comply with D.98-12-075, resulted in a high level of severity for Express’ unauthorized actions.  (Id.)  We decided against suspension or revocation of Express’ authority because it would unreasonably put the public at risk.  (Id.)  However, we had, and continue to have, no doubt that a financial penalty was appropriate for Express’ unlawful operations.  (Id.)

We also applied the fining principles in D.99-12-075 when determining the appropriate fine level within the penalty range that we are mandated to rely upon pursuant to Public Utilities (PU) Code Section 2107.
  That section states that any fine we impose must be no less than $500 and no more than $20,000 for each offense. 
.  (Id., pp. 14-16.)  D.98-12-075 provides that the fine level should be adjusted to achieve the objective of deterrence, without becoming excessive, based on each utility’s financial resources.  (D.98-12-075, mimeo, p. 39.)  We considered the company’s ability to pay based upon the evidence we had before us. (D.00-07-051, p. 15.)  The record revealed that Express is not a major, publicly held utility.  It is a relatively small company with 63 employees, 50 of whom were employed full-time.  (Id.)  Therefore, despite Express’ failure to detect, disclose, and prevent or rectify its unlawful actions, we determined that Express should be fined $500 for each offense, the minimum fine permitted under Section 2107.  Additionally, we provided for Express to make payments on a monthly installment basis for three years to ease the impact of the fine.  Thus, Express has failed to establish legal error in the assessment of the $54,000 fine.  

C. Express’ Claim Of Bias And Prejudice Is Untimely and Factually Unsupported.  

Express has raised for the first time an allegation that the ALJ was biased and prejudiced against it.  It asks that the Decision not be allowed to stand.  (Application for Rehearing, p. 12.)  Its bias claim springs solely from an alleged conversation that took place on February 8, 2000 in which a member of the Commission staff allegedly commented during a conversation with company representatives that the ALJ might have a bias against Express. 
  

Pursuant to Rule 63.4, sections (a)(2) and (b) of our Rules of Practice and Procedure, Express was required to file a petition for reassignment no later than 10 days after the date that it discovered the ALJ’s alleged bias and prejudice.
  Express failed to raise this issue from February 8, 2000 until August 23, 2000, a period of six and one-half months.  Therefore, its failure to raise the issue in a timely fashion amounts to a waiver of its bias claim.  

Even if Express’ claim of bias had been timely raised, Express has failed to provide adequate support for its allegation.  It has not proferred any affirmative evidence beyond its allegation in its rehearing application from which a reasonable person could find the requisite impermissible behavior that might constitute bias or prejudice.  It would be unreasonable to set aside the Decision based solely on the alleged speculative hearsay statements of the staff member.  We therefore reject Express’ claim of bias and prejudice on the part of the ALJ because it is out of time and because it lacks adequate support.  

D. Express’ Request for Oral Argument Is Denied.  

Finally, Express requests permission to reopen the proceeding so that it can present oral argument.  However, it does not present a compelling reason for us to grant oral argument and thereby further delay the implementation of our Decision.  We therefore reject Express’ request for oral argument.

III. CONCLUSION

Accordingly, we find that Express’ application for rehearing fails to establish legal error and instead primarily focuses on rearguing positions that it previously set forth in earlier pleadings.  Therefore, for the reasons discussed above, we conclude that sufficient grounds for rehearing have not been shown.  

THEREFORE, IT IS ORDERED that:

1.
The rehearing application of D.00-07-051 is hereby denied.

2.
This proceeding is closed.

This order is effective today.

Dated November 2, 2000, at San Francisco, California.

LORETTA M. LYNCH









            President








HENRY M. DUQUE








JOSIAH L. NEEPER








RICHARD A. BILAS








CARL W. WOOD


Commissioners

� In D.99-02-068, on page 4, we had stated: “Express is cautioned that it should not expect indulgence from this Commission should another instance of unauthorized operations be discovered.”  (D.00-06-073, p. 14.)


� All statutory references are to the California Public Utilities Code, unless otherwise noted.


� Section 2107 provides us with a range from between $500 and $20,000 for each offense.  Section 2108 makes each day of a continuing violation a separate offense.


� Attached to Express’s rehearing application are the declarations of Raymond A. Neese, president of Express, and Paul S. Silver, the attorney for Express.  These declarations are intended to serve as support for Express’ allegation of bias and prejudice on the part of the ALJ.  (Application for Rehearing, p.13.)


� Rule 63.4(b)(2) deals with reassignments of a case where an ALJ has bias, prejudice or interest in a proceeding.  Rule 63.4(c) provides that “[A] petition and supporting declaration filed pursuant to this rule shall be filed at the earliest practicable opportunity and in any event no later than 10 days after the date the petitioner discovered or should have discovered facts set forth in the declaration filed pursuant to this rule.“  
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