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O P I N I O N

1. Summary

This decision authorizes Southern California Edison Company (SCE) to lease 1.2 acres of land to  Sander J. Romick (Romick) pursuant to Pub. Util. Code § 851.
  Romick will use the land to build and operate a car wash facility.  Revenues from the lease will be shared between SCE and its ratepayers in accordance with Decision (D.) 99‑09‑070.  The authorization granted by this decision is conditioned on (1) local authorities conducting an environmental review of the car wash facility in accordance with the California Environmental Quality Act (CEQA), and (2) SCE and Romick complying with all applicable environmental laws and regulations.

2. Background

On July 24, 2000, SCE filed Application (A.) 00-07-039 for authority under § 851 to lease 1.2 acres of land located on the Mandalay-Santa Clara transmission line right of way to Romick.  The proposed lease will be an arms-length transaction between two unaffiliated parties.  Notice of the Application appeared in the Commission’s Daily Calendar on July 28, 2000.  There were no protests or responses to the Application.

Application 00-07-039 is the latest in a series of applications filed by SCE for authority to lease land.  The previous applications were approved by the Commission in D.00-06-057, D.00-06-056, D.00-02-041, D.99-04-066, D.99‑03-016, D.99-02-036, D.99-02-035, and D.96-12-024.

The 1.2 acre site (“the Site”) that is the subject of A.00-07-039 is located in the City of Ventura.  SCE acquired the Site in October 1957,
 and currently uses the Site for the operation of two 220 kilovolt (kV) transmission lines and two 66 kV subtransmission lines located at the Site.  The Site is bounded on the north by office buildings, on the east by Victoria Avenue, on the south by commercial property, and on the west by light industrial and office facilities.

On March 20, 1998, SCE and Romick signed an agreement (“the Agreement”) that grants Romick the option to lease the Site for the development and operation of a full service car wash with a boutique and detailing shop. 
  The initial term of the lease is 30 years, beginning on the date that Romick exercises the option.  Romick may renew the lease for two additional 10-year terms.  If the Commission grants A.00-07-039, a lease will be created upon Romick’s exercise of the option.

Under the Agreement, Romick will pay annual base rent of $40,000 in Year 1; $55,000 in Year 2; $61,000 in Years 3-7 and $70,000 in Years 8-12.  The base rent will be adjusted upon the expiration of the 12th and 21st years of the lease, and upon the exercise of each of the two renewal options, to reflect the then current fair rental value of the Site, excluding the value of Romick’s improvements.  In no event, however, will the adjusted base rent be less than the base rent otherwise payable immediately prior to such adjustment or increase more than 4% per year compounded annually for 10 years.

The Agreement specifies that Romick is responsible for all property taxes, special assessments, and fees levied against the Site or the improvements thereon.  Romick is responsible for obtaining all required permits for the construction and operation of the car wash facility.
  Romick must maintain comprehensive general liability insurance, auto liability insurance, and workers’ compensation insurance.  Romick must also indemnify SCE against all liability for damages or injury to persons on the property except to the extent caused by SCE’s negligent or willful misconduct.

The Agreement specifies that Romick must not interfere with the operation of SCE’s electrical transmission facilities located at the Site.  Specifically, Romick is not allowed to use or store hazardous substances, explosives, or flammable materials on the Site.  Any car wash equipment must be used and operated to maintain a minimum clearance of 17 feet from overhead electrical lines.  In addition, Romick must maintain a 50-foot radius around all tower legs, maintain a 10-foot radius around all wood poles, and provide and maintain access roads on the Site that are at least 16 feet wide.  SCE has the right to (1) enter the Site at any reasonable time; (2) impose temporary restrictions on Romick’s right to use the Site to allow SCE to perform work on its facilities located at the Site; and (3) take any part of the leasehold by eminent domain or inverse condemnation.

SCE states that it entered into the Agreement in conformance with D.97‑12‑088 and Resolution E-3639 issued on January 6, 2000.  Decision 97-12-088 adopted rules governing the sale by utilities of existing non-tariffed products and services,
 while Resolution E-3639 implemented these rules with respect to SCE.

SCE states that the revenues from the lease will be treated as Other Operating Revenue (OOR) and shared with ratepayers in accordance with D. 99‑09‑070.  In D.99-09-070, the Commission adopted a gross revenue sharing mechanism for certain of SCE’s OOR.  Under the mechanism, gross revenues from non‑tariffed products and services in excess of a Commission-adopted annual threshold are split between shareholders and ratepayers.  For non‑tariffed products and services deemed “active” by the Commission, the revenues in excess of the annual threshold are split between shareholders and ratepayers on a 90% - 10% basis.  For non‑tariffed products and services deemed “passive” by the Commission, the revenues in excess of the annual threshold are split between shareholders and ratepayers on a 70% - 30% basis.  SCE states that the revenues from the lease of the Site are “passive” for revenue sharing purposes.

SCE states that the construction and operation of the proposed car wash facility is subject to an environmental review under the CEQA.  SCE states that the required environmental review will be conducted by the City of Ventura as part of the City’s permit process.  Consequently, SCE believes that it is unnecessary for the Commission to conduct an environmental review at this time.

3. Discussion

A. Section 851

The proposed lease of the Site to Romick is subject to § 851.  Section 851 provides that no public utility “shall . . . lease . . . property necessary or useful in the performance of its duties to the public . . . without first having secured from the commission an order authorizing it so to do.”  The purpose of § 851 is to enable the Commission to review a proposed lease, before it takes effect, in order to take such action as the public interest may require. 

The primary standard used by the Commission to determine if a proposed lease should be authorized pursuant to § 851 is whether the lease adversely affects the public interest. 
  The Commission may also consider if the proposed lease serves the public interest. 
  When necessary, the Commission may withhold authority for a lease or attach conditions to the lease in order to protect and promote the public interest. 

We find that the proposed lease of the Site will not harm the public interest.  The lease provides SCE with ample ability to operate its transmission lines located at the Site in a safe and reliable manner.  In addition, the lease specifically recognizes SCE’s right to condemn or re-acquire the leasehold if the leased property becomes necessary for utility operations.  Furthermore, we have authorized the lease of utility property many times in the past,
 and we are not aware of any harm to the public interest that has occurred as a result of these leases.  Given our experience, we have no reason to believe that the proposed lease before us in this proceeding will prove detrimental to the public interest.

We also find that the proposed lease will serve the public interest.  We have repeatedly held that the public interest is served when, as is the case here, utility property is used for other productive purposes without interfering with the utility’s operation or affecting service to utility customers.
  In addition, because of the revenue sharing mechanism adopted by the Commission in D.99‑09-070, the proposed lease will generate revenues that will benefit both SCE and its ratepayers.

For the preceding reasons, we conclude that SCE should be authorized pursuant to § 851 to lease the Site to Romick in accordance with the terms of the Agreement appended to A.00-07-039.

B. California Environmental Quality Act

CEQA requires every state and local government agency to consider the environmental consequences of projects
 that are subject to the agency’s discretionary approval.
  The car wash facility proposed for the Site qualifies as a project under CEQA since it is reasonably foreseeable that the construction and operation of the car wash facility may affect the environment. 

In lieu of our conducting the required CEQA review at this time, we shall condition our approval of A.00‑07-039 on local authorities conducting the required CEQA review as part of their discretionary approval of the car wash 

prior to the start of construction.  In our view, local authorities are in a better position to assess the possible environmental impacts of the proposed car wash and the appropriate mitigation measures.  We shall also condition our approval of A.00-07-039 on SCE and Romick’s compliance with all applicable environmental laws and regulations.  Our conditional approval of A.00‑07-039 is consistent with Commission precedent under CEQA.

4. Category and Need for Hearing

In Resolution ALJ 176-3044, dated August 3, 2000, the Commission preliminarily categorized this proceeding as ratesetting, and preliminarily determined that hearings are not necessary.  This decision affirms and finalizes the preliminary determinations in ALJ 176-3044.

5. Pub. Util. Code § 311(g)

This is an uncontested matter in which the decision grants the relief requested.  Therefore, pursuant to Pub. Util. Code § 311(g)(2), the otherwise applicable 30-day period for public review and comment is waived.

Findings of Fact

1. In A.99-07-039, SCE requests authority to lease 1.2 acres of land located in the City of Ventura on the Mandalay-Santa Clara right of way to Romick so that Romick can build and operate a car wash facility on the Site.  

2. There is no opposition to A.00-07-039.  

3. Under the terms of the proposed lease, the car wash facility must be built and operated in a way that does not interfere with the safe and reliable operation of SCE’s transmission facilities located on the Site.  

4. Under the terms of the proposed lease, SCE has the right to take all or a part of the leasehold by eminent domain or inverse condemnation.

Conclusions of Law

1. There is no need for an evidentiary hearing.

2. This is a ratemaking proceeding.

3. The lease proposed in A.00-078-039 (proposed lease) is subject to Commission approval under § 851. 

4. Approval of the proposed lease will not harm the public interest because the lease provides SCE with the ability to (i) operate the transmission facilities located at the Site in safe and reliable manner; and (ii) reacquire any or all of the leasehold if the leased property becomes necessary for utility operations.

5. The public interest is served when utility property is used for other productive purposes without interfering with the utility’s operation or affecting service to utility customers.

6. Any revenues that SCE receives from the proposed lease must be shared with its ratepayers in accordance with the revenue sharing mechanism adopted by the Commission in D.99-09-070.  

7. Approval of the proposed lease will serve the public interest because the lease will (i) allow the Site to be used for other productive purposes without interfering SCE’s utility operations or service to its utility customers; and (ii) generate revenues that will benefit both SCE and its ratepayers.

8. Application 00-07-039 should be approved because doing so will (i) not harm the public interest, and (ii) serve the public interest. 

9. Application 00-07-039 is subject to CEQA.  

10. Local authorities are in a better position than the Commission to assess the possible environmental impacts of the proposed car wash and the appropriate mitigation measures. 

11. Approval of A.00-07-039 should be conditioned on (i) local authorities conducting all environmental reviews required by CEQA as part of their discretionary approval of the proposed car wash facility prior to the start of construction, and (ii) SCE and Romick’s compliance with all applicable environmental laws and regulations. 

12. Because approval of A.00-07-039 serves the public interest, approval of the application should be made effective immediately.

ORDER

IT IS ORDERED that:

1. Pursuant to Pub. Util. Code § 851, Southern California Edison Company (SCE) is authorized to lease a 1.2-acre site located in the City of Ventura on the Mandalay-Santa Clara transmission line right of way to Sander J. Romick (Romick) in accordance with the terms of the lease agreement appended to Application (A.) 00-07-039.  

2. The authorization granted by this order is conditioned on (i) local authorities conducting all environmental reviews required by the California Environmental Quality Act, and (ii) SCE and  Romick’s compliance with all applicable environmental laws and regulations.   

3. SCE shall notify the Director of the Commission’s Energy Division, in writing, of any substantial amendments to, extension of, or termination of the lease agreement approved in Ordering Paragraph 1 within 30 days following the execution of such amendments, extensions or termination.

4. A.00-07-039 is closed.

This order is effective today.

Dated November 21, 2000, at San Francisco, California.


LORETTA M. LYNCH


President


HENRY M. DUQUE


JOSIAH L. NEEPER


RICHARD A. BILAS


CARL W. WOOD


Commissioners

�  All statutory references are to the Public Utilities Code unless otherwise indicated.  


�  The book value of the 1.2 acre parcel is $10,611. 


�  Romick currently owns the HWB Car Wash and Premier Car Wash, both located in the San Fernando Valley.  


�  For example, the base rent payable in the 13th year of the lease term could not be less than $70,000, the amount of the base rent payable in the 12th year, or more than approximately $72,800.


�  Article 6.2(h) of the Agreement requires Romick to procure and deliver to SCE, evidence of compliance with all applicable codes, ordinances, regulations, and requirements.  


�  D.97-12-088, Appendix A, Rules VII.C, VII.F, and VII.G.   


�  D.99-02-061, 1999 Cal. PUC LEXIS 56 *12; D.98-07-015, 1998 Cal. PUC LEXIS 526 *7; D.98-02-005, 1998 Cal. PUC LEXIS 320 *8; D.97-12-086, 1997 Cal. PUC LEXIS 1168 *8; D.95-10-045, 62 CPUC 2d 160, 167; D.3320, 10 CRC 56, 63.  


�  D.00-06-079, mimeo., p. 13; D.00-05-047, mimeo., p. 11 and Conclusion of Law 2; D.00�05-023, mimeo., p. 18; D.99-03-019, mimeo., p. 14; D.98-08-068, mimeo., p. 22; D.98�05-022, mimeo., p. 17; D.97-07-060, 73 CPUC 2d 601, 609; D.70829, 65 CPUC 637; and D.65634, 61 CPUC 160, 161.


�  D.00-06-005, 2000 Cal. PUC LEXIS 281 *4; D.99-04-066, mimeo., p. 5; D.99-02-036, mimeo., p. 9; D.97-06-066, 72 CPUC 2d 851, 861; D.95-10-045, 62 CPUC 2d 160, 167; D.94-01-041, 53 CPUC 2d 116, 119; D.93-04-019, 48 CPUC 2d 601, 603; and D.8491, 19 CRC 199, 200.  


� D.95-10-045, 62 CPUC 2d 160, 167-68; D.94-01-041, 53 CPUC 2d 116, 119; D.90-07-030, 1990 Cal. PUC LEXIS 612 *5; D.89-07-016, 32 CPUC 2d 233, 242; D.86-03-090, 1986 Cal. PUC LEXIS 198 *84-85 and COL 16; and 10 CRC 56, 63.  


� Examples of Commission decisions that approved leases of utility property include:  D.00-06-057, D.00-06-056, D.00-02-041, D.99-09-070, D.99-04-066, D.99-03-020, D.99�03�016, D.99-02-061, D.99-02-036, D.99-02-035, D.98-07-015, D.98-07-006, and D.96-12-024. 


� D.00-06-057, mimeo., p. 7; D.00-06-056, mimeo., p. 7; D.00-02-041, mimeo., p. 10; D.99�04�066, mimeo., p. 5; D.99-03-016, mimeo., p. 14; D.99-02-036, mimeo., pp. 6-7; D.99�02-035, 1999 Cal. PUC LEXIS 40 *11; and D.93-04-019, 48 CPUC 2d 601, 603.  


� CEQA defines a “project” as an activity that may cause either a direct physical change in the environment, or a reasonable foreseeable indirect physical change in the environment” and either (a) is directly undertaken by any public agency, (b) is supported by contracts, grants, subsidies, loans, or other forms of assistance from one or more public agencies, or (c) involves the issuance of a lease, permit, license, certificate, or other entitlement for use by one or more public agencies.  (Public Resources Code § 21065.)


� Public Resources Code § 21080. 


� See, for example, D.00-06-057, D.00-06-056, D.99-04-066, and D.99-03-016. 
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