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I. Introduction

By this order we open an order instituting rulemaking (OIR) into reciprocal compensation for telephone traffic originating from customers’ telephone stations and transmitted to Internet Service Providers (ISPs) modems.  Current policy on reciprocal compensation adopted by the Commission in Decision (D.) 98-10-057 as modified by D.99-07-047, and in D.99-09-029, will continue to be in effect unaffected by this OIR until such time as the Commission determines otherwise.  Any changes to current policy adopted in this OIR would be prospective only.

In this OIR, we intend to broadly and, as necessary, specifically examine several aspects of reciprocal compensation for ISP traffic that have been addressed by the Commission in several past decisions.  The Commission’s action in this proceeding may lead to a modification of the policies adopted in the past to be applied prospectively.  The issues we will examine include, but are not limited to the following:  

(1)  the nature of ISP traffic, 

(2)  the basis and justification for reciprocal compensation and consideration of revenues competitive local exchange  carriers generate in providing access service to ISPs, 

(3)  the impact of the Federal Communications Commission’s (FCC) February 25, 1999 Declaratory Ruling on D.98-10-057, as modified by D.99-07-047.

(4)  alternative compensation arrangements, and

(5)  if warranted and proper, the level and make up of a proper reciprocal compensation  rate(s) for ISP-bound traffic.

II. Background

In D. 98-10-057, the Commission asserted its jurisdiction over telephone traffic to ISPs, and determined that such calls are subject to the bill-and-keep or reciprocal compensation provisions of applicable interconnection agreements.  By doing so the Commission extended the standard reciprocal compensation provisions of interconnection agreements, which apply to calls that are made in one local exchange carrier’s network and terminate on another local exchange carrier’s (LEC) network, to calls to ISP modems where the point of termination is treated as mixed interstate and intrastate by the FCC’s Declaratory Ruling.  D.98‑10-057 was issued as a result of a motion filed by the California Telecommunications Coalition (Coalition)
 regarding the jurisdictional status and billing treatment of telephone calls utilizing a local exchange number to access ISPs.

An ISP provides customers the ability to access information and services on the Internet.  ISPs lease business lines from competitive local exchange carriers (CLCs) or LECs to connect their modems with the carrier’s switching facility.  Typically, when an ISP customer dials up a seven-digit number to access the Internet, the call first reaches the ISP modem, from whence the ISP then, through its server, enables the user to access information and services on the Internet.  The end-user pays the CLC or LEC a monthly fee for the use of the network and another monthly fee to the ISP for Internet access.  In this typical arrangement the ISP pays the CLC or LEC a flat monthly fee that allows unlimited incoming calls.

The issue brought to our attention by the Coalition was whether calls delivered to ISPs should be treated as local calls, under Commission jurisdiction, and subject to the reciprocal compensation provisions of applicable interconnection agreements.  In D.98-10-057, we noted that reciprocal compensation provisions of interconnection agreements only apply to local communications.  To determine whether ISP traffic was defined as local or interstate, we looked at whether the network of computer systems of which the Internet is made up can properly be disaggregated, for the purpose of our analysis, into separate components, one segment that uses the telecommunications network, and the other that does not.  The question for us was to determine whether the call made to an ISP modem is a part of an indivisible total telecommunications service or whether it was divisible into a telecommunications segment and information services segment. 

We considered several FCC precedents and based on what existed at the time concluded, “ISP service does constitute two separate components, one of which is a telecommunications service, and the other which is not.” (D.98-10-057, page 12.)  We concluded that the ISP call – the telecommunications component – is properly viewed as terminating at the ISP modem (page 13) severing it from the remainder of the call beyond the modem, which we defined as “information service.”  We relied on the definition given by Congress for “information service” as “the offering of a capability for generating, acquiring, storing, transforming, processing, retrieving, utilizing, or making available information via telecommunications, and includes electronic publishing, but does not include any use of any such capability for the management, control or operation of a telecommunications service.”  Based on this characterization of information service, we concluded that the relevant determinant as to whether ISP traffic is intrastate is the distance from the end-user originating the call to the ISP modem.  If this distance lies within a single calling area, we ruled that the ISP call is local, and thus subject to this Commission’s jurisdiction. 

After the adoption of D.98-10-057 in October 1998, the FCC issued its Declaratory Ruling on February 25, 1999 and ruled that ISP-bound traffic is jurisdictionally mixed, and appears to be largely interstate. The FCC unequivocally rejected the “two call theory” that we relied on in D.98-10-057 to determine that calls to an ISP’s modem are local in nature.  The FCC’s Ruling did not decide whether reciprocal compensation would be due in any particular circumstance; but noted that parties may have agreed to reciprocal compensation or a state regulatory body may impose payment obligations on carriers in its exercise of resolving disputes in arbitrated interconnection agreements under Section 252 of the Telecommunications Act.

Both GTE California Incorporated and Pacific Bell filed applications for rehearing of D.98-10-057, alleging that the Commission misapplied federal law in concluding that ISP-bound traffic is local and therefore subject to reciprocal compensation.  The applicants argued that since the FCC rejected the two call theory that was the foundation of our decision,
 and determined that calls to ISPs are jurisdictionally interstate, this Commission can no longer require that those calls be subject to reciprocal compensation provisions of applicable interconnection agreements.

In its Declaratory Ruling, the FCC states that, for jurisdictional purposes, ISP-bound traffic should be analyzed on an end-to-end basis, rather than by breaking the traffic into component parts.  Although the portion of our jurisdictional analysis dealing with the “two-call theory” in D.98-10-057 is inconsistent with the FCC’s Declaratory Ruling, we determined that the FCC’s ruling does not require a different result with respect to our decision to treat ISP‑bound calls as local for purposes of reciprocal compensation.
  The FCC makes it clear that it does not intend to preempt or interfere with any state commission decision regarding compensation for ISP-bound traffic.  The FCC declared that:  “Until adoption of a final rule, state commissions will continue to determine whether reciprocal compensation is due for this traffic.” 
 

In D.99-09-029 we examined another issue related to reciprocal compensation and whether ISP calls should be defined as local, namely the use of central office (NXX) codes to provide locally-rated calling to customers who physically reside beyond the local calling area of the designated NXX code.  We concluded that use of those disparate rating and routing points constituted a form of foreign exchange service.  In that decision we established preferred outcomes which would be used in resolving disputes over the provisions of interconnection agreements involving the use of different rating and routing points.  One of those preferred outcomes states:  “Carriers shall not be prohibited from designating different rating and routing points for the delivery of telephone calls for purposes of providing customers a local presence within a foreign exchange.”  (D.99-09-029, Ordering Paragraph 2.)  In this rulemaking we intend to revisit that policy.

In D.99-09-029 we also determined that a carrier may be entitled to compensation for the transport of such traffic as a form of foreign exchange service.  We concluded that all carriers are entitled to be fairly compensated for the use of their facilities and related functions performed to deliver calls to their destination, irrespective of how a call is rated based on its NXX prefix.  In Ordering Paragraph 6 we ordered the assigned Administrative Law Judge to convene a prehearing conference to define the scope and procedural schedule for evidentiary hearings regarding intercarrier compensation for the transport and delivery of calls utilizing NXX codes to provide locally-rated incoming calls to customers residing beyond the local calling area of the designated NXX code. 

III.  Discussion

The passage of the Federal Telecommunications Act of 1996 raised the novel issue of the applicability of its local competition provisions (in particular Section 251 and 252 of the Act,) to the issue of inter-carrier compensation for ISP‑bound traffic.  Section 252 imposes upon state commissions the statutory duty to approve voluntarily negotiated interconnection agreements and to arbitrate interconnection disputes.  We start with the claim that notwithstanding the FCC’s determination of ISP-bound traffic as “largely interstate” for jurisdictional purposes as the FCC observed, the Commission’s authority over interconnection agreements pursuant to Section 252 extends to both interstate as well as intrastate matters.  We note though that the FCC has not yet established rules governing the matter of reciprocal compensation for ISP-bound traffic.  The FCC’s policy of treating ISP-bound traffic as local for access charge purposes may, in fact, suggest that reciprocal compensation may be due for ISP-bound traffic.  On the other hand, the FCC makes clear that in the absence of rules addressing the specific issue of inter-carrier compensation for ISP-bound traffic state commissions are free to impose reciprocal compensation requirements or may choose to not require the payment and adopt another compensation mechanism. 

The existing Commission policy was adopted prior to the FCC’s issuance of its Declaratory Ruling which, among other things, established that ISP-bound traffic is largely interstate for jurisdictional purposes, but honors the State’s rights to consider imposing reciprocal compensation requirements or adopt other compensation mechanism.  D.98-10-057, on the other hand, relies in large part, on the view that ISP-bound traffic is made up of two separate components and without consideration of other option or evaluation of the financial impact of one way flow of payments, orders reciprocal compensation payments on the theory that the first segment of the call to the ISP is local. 

In this rulemaking we will revisit policies we adopted in previous Commission orders:  D.98-10-057 as modified by D.99-07-047, and D.99-09-029.  This rulemaking gives us an opportunity to establish a policy for reciprocal compensation on a coordinated basis, after taking all inter-related issues into account.   

In addition to revisiting issues previously decided by the Commission, we will also examine the issue of the appropriate intercarrier compensation for the transport and delivery of calls utilizing disparate routing and rating points.  That issue, which was scheduled to be addressed in the Local Competition Docket (R.95-04-043/I.95-04-044), will be removed from that docket and included in this rulemaking.  The examination of this issue concurrently with our reexamination of reciprocal compensation will help assure a coherent and consistent policy with respect to all forms of intercarrier compensation involved in the origination, transport and termination of ISP calls to the extent there is a need to establish such charges.

We open this rulemaking on reciprocal compensation to examine issues underlying the need for reciprocal compensation for ISP-bound calls, consider the financial ramifications of such compensations on carriers paying and receiving compensation, and consider possible compensation methodologies.  To do that we ask parties to respond to the following preliminary questions:  

1. What effect, if any, does the FCC’s Declaratory Ruling have on D.98‑10‑057 as modified by D.99-07-047?

2. For the purpose of reciprocal compensation analysis, should ISPs be treated as end-users of telecommunications services?

3. Is the Commission’s determination that “the relevant determinant as to whether ISP traffic be treated as local is the distance from the rate center associated with the telephone number of the end-user originating the call to the rate center associated with the ISP’s telephone number” consistent with federal law and the FCC’s Declaratory Ruling’s treatment of ISP calls?

4. Should reciprocal compensation payments for ISP traffic be required even if calls to ISPs are deemed not local?

5. Is reciprocal compensation due to carriers a direct consequence of Sections 251 and 252 of the Telecommunications Act, and if not what justifies payment of reciprocal compensation for ISP traffic?

6. Should the Commission set up rules for specific inter-carrier compensation rates for delivery of ISP-bound traffic?  Or should the compensation be a subject of negotiation in interconnection agreements with no preferred outcomes or policy guidance from the Commission?

7. Are there other alternative proposals for inter-carrier compensation for ISP-bound traffic that will advance the Commission’s goals for telecommunications services such as bill-and-keep?  If so, should bill‑and-keep arrangement be adopted in lieu of reciprocal payments?

8. What are the justifications for alternate compensation arrangements?  What are the financial ramifications of these alternate arrangements on ISPs, LECs, and CLCs?

9. Should we consider the compensation CLCs/LECs receive from ISPs to determine whether or not to require reciprocal compensation and if so, the level and components of compensation rates?

10. Does reciprocal compensation for ISP-bound traffic cause payments to flow in just one direction? If so, what financial ramifications does this engender?  Where ISP-bound traffic is one directional, are costs incurred to terminate traffic proportionate to reciprocal compensation revenues received?

IV.  Preliminary Scoping Memo

This rulemaking will be conducted in accordance with Article 2.5 of the Commission’s Rules of Practice and Procedure.  As required by Rule 6(c)(2), this order includes a preliminary scoping memo as set forth below.

The issues to be considered in this proceeding are:

1. the nature of ISP traffic,

2. the basis and justification for reciprocal compensation and consideration of revenues CLCs generate in providing access to ISPs,

3. the impact of the FCC’s February 25, 1999 Declaratory Ruling on D. 98‑10-057 as modified by D.99-07-047,

4. alternative compensation arrangements for calls to ISPs, 

5. if warranted and proper, the level and make up of a proper reciprocal compensation rate(s) for ISP-bound traffic, and

6. compensation for transport and delivery and other issues raised by D.99-09-029.

Pursuant to Rule 6(c)(2), we preliminarily determine the category of this rulemaking proceeding to be quasi-legislative as the term is defined in Rule 5(d).  Consistent with this categorization, we intend to modify our rules governing the treatment of traffic routed to ISPs based on written comments we receive from the parties.  At this time we do not anticipate holding hearings.  However, after we make our initial policy determination, we may decide to set specific inter‑carrier compensation rates for delivery of ISP-bound traffic.  At that time we would need to re-evaluate both the categorization of the proceeding and the need for hearings, pursuant to Rule 6.1(b).
  

The proposed timetable for this proceeding is set forth in Appendix A of this order.  As a first step, interested parties shall file responses to this OIR within 30 days of its issuance.  As required by Rule 6(c)(2), any party filing a response to this OIR shall state in their response any objections the party has regarding (1) the categorization of this proceeding as “quasi-legislative,” (2) the determination that there is no need for hearings during the policy-setting portion of the proceeding, and (3) the preliminary scope and timetable for this proceeding as described in this order.  Any party who believes that a hearing is required should, in its response, identify and describe (1) material issues of fact and (2) the adjudicative evidence the party proposes to introduce at the requested hearing.  Any right that a party may otherwise have to a hearing will be waived if the party does not submit such information in its response.

Following review of the responses, the Administrative Law Judge (ALJ) shall convene a Prehearing Conference (PHC) to discuss the issues, scope, and schedule of this proceeding.  After the PHC, the assigned Commissioner will issue a scoping memo that finalizes the category, scope, and schedule of this proceeding (Rules 6(c)(2) and 6.3).  After the issuance of this ruling, parties may file and serve an appeal to the Commission regarding the assigned Commissioner’s ruling on category (Rule 6.4).      

Commissioner Neeper shall be the assigned Commissioner and ALJ Thomas R. Pulsifer shall be the assigned ALJ.

V. Service of this Order and Service List for Proceeding

The Local Competition docket has previously addressed the issue of reciprocal compensation.  Therefore, so that any potentially interested parties are notified of this rulemaking, we shall serve this order on the Local Competition service list, R.95-04-043/I.95-04-044.

Anyone wishing to be placed on the service list for this proceeding should submit their request within 45 days of the issuance of this order to the Process Office.  Requests to be included in the service list made more than 45 days after the issuance of this order must be sent to, and approved by, the assigned ALJ.

VI.  Ex Parte Communications

This proceeding is subject to Rule 7 which specifies standards for engaging in ex parte communications and the reporting of such communications.  Pursuant to Rules 7(a)(4) and 7(d), ex parte communications will be allowed in this proceeding without any restrictions or reporting requirements until the assigned Commissioner makes an appealable determination of category.  Following the Commissioner’s determination, the applicable ex parte communications and reporting requirements shall depend on such determination unless and until the determination is modified by the Commission pursuant to Rule 6.4 or 6.5.

IT IS ORDERED that:

1. A rulemaking on the Commission’s own motion into reciprocal compensation for telephone traffic originating from customers’ telephone stations and transmitted to Internet Service Providers’ modems is hereby initiated.

2. In accordance with Pub. Util. Code § 1708, the Commission  provides notice to parties that its current policy on reciprocal compensation adopted in Decision (D.) 98-10-057 as modified by D.99-07-047, and the rating and routing issues addressed in D.99-09-029 shall be examined in this rulemaking for potential change on a going forward basis.

3. The issues scheduled for further examination in Ordering Paragraph 6 of D.99-09-029 shall be removed from the Local Competition Docket (Rulemaking (R.) 95‑04‑043/Investigation (I.) 95-04-044) and shall be made part of this rulemaking.

4. We direct all interested parties who wish to be included on the service list for this proceeding to send a letter to the Commission’s Process Office no later than 45 days from the issuance of this order.  Thereafter, such requests must be sent to, and approved by the Administrative Law Judge (ALJ).

5. Interested parties shall file and serve their responses to this Order Instituting Rulemaking 30 days from the date of issuance, in accordance with the Commission’s rules for filing and serving documents.

6. As required by Rule 6(c) (2) of the Commission’s Rules of Practice and Procedure, any party filing a response to this order shall state in the response any objections to (I) the categorization of this proceeding as quasi-legislative, (ii) the determination that there is no need for hearings during the policy-setting portion of this proceeding, and/or (iii) the preliminary scope and timetable for this proceeding.

7. The assigned ALJ shall issue a Ruling setting a Prehearing Conference to discuss the preliminary category and the issues and proposed schedule in the preliminary scoping memo.  Following the Prehearing Conference, the assigned Commissioner will rule on the scoping memo, and make changes as appropriate.

8. Any party who believes that a hearing is required in this proceeding shall make that request in the party’s response to this order.  Any right that a party may otherwise have to a hearing will be waived if the party does not submit such a request in its response.

9. The Executive Director shall serve this order on the service list for the Local Competition docket:  R.95-04-043/I.95‑04‑044.

This order is effective today.

Dated February 4, 2000, at San Francisco, California.

                                    RICHARD A. BILAS

                                  President

                                    HENRY M. DUQUE

                                    JOSIAH L. NEEPER

                                    CARL W. WOOD

                                    LORETTA M. LYNCH

                                                Commissioners

We will file a concurrence.

/s/  LORETTA M. LYNCH

            Commissioner

/s/  CARL WOOD

            Commissioner

Appendix A:  Proposed Schedule

Day 1

Prehearing Conference

Day 20
Assigned Commissioner rules on preliminary scoping memo and identifies issues parties may address in written comments 

Day 50
Parties file comments

Day 65
Parties file reply comments

Day 110 
ALJ issues Draft Decision

Day 107
Parties file request for Oral Argument 

Day 130
Comments on Draft Decision

Day 135
Reply Comments on Draft Decision

*Day 140
Oral Argument

Day 142
Commission Decision

· Tentative

(END OF APPENDIX A)

� For purposes of the motion, the Coalition consists of the following parties: ICG Telecom Group, Inc.; Teleport Communications Group, Inc.; MCI Telecommunications Corporation; Sprint Communications Co., L.P.; Time Warner AxS of California, L.P.; Teligent, Inc.; California Cable Television Association; and Brooks Fiber Communications.


� The FCC order in GTE Telephone Operating Cos. GTOC Tariff No. 1, GTOC Transmittal No. 1148, FCC 98-292, Memorandum Opinion and Order, Oct. 30, 1998, relied on Petition for Emergency Relief and Declaratory Ruling Filed by Bellsouth Corp. (Memory Call), 7 FCC Rcd 1619 (1992), Teleconnect Co. v. Bell Tel. Co. of Penn. et al., 10 FCC Rcd 1626 (1995), and other authorities to find that Internet communications do not terminate at the ISP’s local server but continue to the ultimate destination or destinations.  In their respective applications for rehearing, Pacific Bell and GTE California Incorporated did not refer to the FCC’s Declaratory Ruling, which was issued after they filed their respective applications for rehearing of D.98-10-057.  


� D. 99-07-047, p. 8.


� FCC Declaratory Ruling in CC Docket No. 96-98 and Notice of Proposed Rulemaking in CC Docket No. 99-68, adopted February 25, 1999, ¶ 28.


� “When a proceeding may fit more than one category as defined in Rules 5(b), 5(c), and 5(d), the Commission may determine which category appears most suitable to the proceeding, or may divide the subject matter of the proceeding into different phases or one or more new proceedings.” 
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