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(Filed February 10, 2000)


ORDER VACATING DECISION NO. 00-10-038

AND DISMISSING COMPLAINT

I.
SUMMARY

The order in D.00-10-038 denied the complaint of Marking Products Inc. (Marking Products) against AT&T Communications of California, Inc. (AT&T-California) regarding the assignment of an 800 toll free number.  Upon review of the record and the issues raised by Marking Products in its application for rehearing, we find that the Commission does not have jurisdiction to order a remedy in this case. As a result, we hereby vacate the decision.  The discussion, findings of fact, conclusions of law, and orders in D.00-10-038 shall accordingly have no legal force or effect.  We shall also dismiss the complaint because it does not state a cause of action for which relief may be granted by this Commission.

II.
BACKGROUND

In the complaint filed February 10, 2000, Marking Products alleged that in November 1996 it had purchased a business named CRS- Los Angeles (CRS) from its owner James Capitano.
  After the sale, AT&T-California relocated, or “reterminated,” the 800 number to the business locations of Marking Products and billed Marking Products for the 800 number service until August 1999.

According to the complaint, Marking Products employed Mr. Capitano when it acquired CRS.  However, upon being dismissed from this employment in 1999, Mr. Capitano, according to the record, contacted AT&T California by telephone and requested that the 800 number in question again be reterminated to his private residence in Alhambra, California. AT&T California granted the telephone request in August 1999 on the grounds that its records continued to show CRS as the assigned customer responsible for the service charges throughout the relevant time period.  For relief, Marking Products asks in its complaint either that AT&T-California reroute the 800 number back to its business location, or in the alternative, that AT&T-California refund all charges for the 800 number which Marking Products had paid AT&T-California from November 1996 through August 1999.

In D.00-10-038, the Commission ordered that the complaint of Marking Products be denied.  However, in Conclusion of Law No. 3, the Commission also stated that the complaint had failed to establish a cause of action for which relief can be granted in this forum, a conclusion we shall discuss further in the present decision.

In the Application for Rehearing, Marking Products contends, among other things, that there is an inconsistency in the rationale of the decision which discusses the rights of Mr. Capitano to the 800 number, and the Conclusion of Law No.1 which holds that CRS was the rightful customer of record of the number.  However, upon review of the record before us and the law pertaining to 800 toll free numbers, the Commission must decline further consideration of this case and vacate D.00-10-038 because of the lack of jurisdiction.

III.
DISCUSSION

AT&T-California submitted as Exhibit 9 a single page document with an AT&T heading designated “CIC Information.”  The importance ascribed to this document by AT&T-California was that it showed CRS as the only customer for the 800 number in question. (RT: 47/25-28; 48/1-23.)  In our review of the record, however, we note other pertinent information on the form that had not been discussed during the hearing.  There is a reference to “SMS 800.”  This reference indicates that the 800 number in question was drawn from a national number database under the North American Numbering Plan.

Pursuant to Section 251(e) of the Telecommunications Act of 1996 [47 U.S.C. §251(e)], the FCC has “exclusive jurisdiction over those portions of the North American Numbering Plan that pertain to the United States.”  The assignment and management of 800 toll free numbers is part of that Plan.
  There also is on file with the FCC a Service Management System (SMS) 800 Tariff that was filed by the Bell Operating Companies (BOCS) at the direction of the FCC in 1993. 
  It is our understanding that carriers, such as AT&T-California, are permitted to reserve specified 800 numbers under the SMS/800 tariff for reassignment to end-user customers.  These carriers are designated as “Resp Orgs.”
  Upon our further review of Exhibit 9 in the present record, we also find confirmation that the 800 number in question was subscribed 

to by AT&T-California as the Resp Org. The notation “RESP ORG ATX01” appears on the CIC Information on the page.

In addition, the FCC has promulgated regulations applicable to 800 numbers at 47 C.F.R. §§52.101 et seq.  In a letter released by the FCC’s Common Carrier Bureau, 47 C.F.R. §52.103 is interpreted as requiring that 800 numbers no longer used by the original subscriber be returned to the Spare Status of the number pool.  (Letter from L. Charles Keller, Chief of Network Services Division of the FCC’s Common Carrier Bureau, to Mr. Wade of Database Service Management, Inc. DA 00-2754, Released Date December 7, 2000, at 1-2.)  This letter also refers to the SMS 800 tariff as not permitting “toll free numbers to be transferred directly between subscribers.”  (Id., at 1.)
We believe, therefore, that given the extensive rulemaking and orders issued by the FCC on the subject of 800 number administration,
 and the FCC’s exclusive jurisdiction over the North American Numbering Plan Administration under 47 U.S.C. §251(e), this Commission does not have the authority to determine or order the assignment of the 800 number in question.

In addition, where Marking Products requests as alternative relief the return of the charges it paid for the 800 number service, it is effectively seeking damages.  The request could be considered one for reparations if Marking Products had not received the service for which it had paid.  But there is no allegation or evidence that the service was not provided during the time when Marking Products paid the charges.  Marking Products appears, therefore, to be seeking compensation for what it suffered because of the removal of the number from Marking Products’ offices to Mr. Capitano’s residence in 

August 1999.  Such relief is in the nature of damages, not reparations.  The Commission, however, has consistently held that we do not have authority to award damages.
  We cannot, therefore, assume jurisdiction over the complaint of Marking Products for the additional reason that it does not state a cause of action for which relief can be granted.

Finally, the file in this case indicates that our Consumer Services Division had forwarded Marking Products’ complaint to the FCC sometime in November 1999.  Records of the FCC indicate that it informed “AT&T” of the complaint in a Notice of the Complaint, dated June 26, 2000.
  Our records do not indicate what further action, if any, the FCC has taken in the matter.  Therefore, although we are vacating our decision, the parties are nonetheless permitted to obtain copies of the record, including the transcript, of our proceeding to supplement the information thus far provided to the FCC for possible resolution of the complaint.

IV.
CONCLUSION

Because jurisdiction is a threshold issue in an adjudication, and we have determined that this Commission lacks jurisdiction of the case, D.00-10-038 cannot have force and effect under the law and should be vacated.

IT IS THEREFORE ORDERED that:

1. D.00-10-038 is vacated.

2. The complaint filed in this docket by Marking Products is dismissed for failing to state a cause of action for which relief may be granted.

3. Each party shall be permitted to obtain copies of the file in this case if the party wishes to supplement the information thus far provided to the Enforcement Division of the FCC’s Common Carrier Bureau, with reference to the FCC’s file “Marking Products P9380.”

4. This proceeding is closed.

This decision is effective immediately.

Dated January 18, 2001, at San Francisco, California.

LORETTA M. LYNCH

         President

HENRY M. DUQUE

CARL W. WOOD

            Commissioners

Commissioner Richard A. Bilas, being necessarily absent, did not participate

�  The record gives some indication that Marking Products and Mr. Capitano are or recently have been litigating issues concerning the purchase of the business in a civil court proceeding.


�  The term “reterminated,” used by an AT&T-California witness during the hearing, appears to mean rerouting calls made to the 800 number to a new location.  (RT 79:11-21.)


�  For a background on 800 toll free service numbers, and their inclusion in the United States NANP, see In the Matter of Toll Free Service Access Codes Database Services management, Inc. Petition for Declaratory Ruling Beehive Telephone Company Petition for Declaratory Ruling, “Fifth Report and Order,” CC Docket No. 95-155, NSD File No. L99-87, L99-88, adopted June 28,2000, Released July 5, 2000.   Although delegation of jurisdiction to a State commission is possible under 47 U.S.C. §251(e), this Commission has not received such delegated authority.


�  Id., at paragraphs 3. 


�  Id., at paragraph 4.


�  The witness for AT&T-California referenced  “Resp Org” as a carrier identification system related to the records for the 800 number in question. (RT: 67/19-25.)  Though the statement appears erroneous, it corroborates the fact that the 800 number was drawn from the national database which is under the exclusive jurisdiction of the FCC.


�  References to some of the numerous orders and decisions issued by the FCC on 800 number administration are included in the Brief dated August 14, 2000 filed by AT&T-California in the present docket, at 14-15.


�  See, Martin Davenport v. AT&T Communications of California, Inc., D.99-09-026, footnote 1, 1999 Ca. PUC Lexis 633, at *6 (September 2, 1999).  See also, Crystal River Oil and Gas, L.L.C. v. Pacific Gas and Electric Company, D.00-10-005, 2000 Cal. PUC LEXIS 817, at * 4 (October 5, 2000); Westcom Long Distance v. Citizens Utilities Co. D.00-09-071, 2000 Cal PUC Lexis 875, at *73 (September 21, 2000).


�  In its Brief dated August 14,2000, in Attachment 1, AT&T-California provided some of the documents relating to the FCC’s records on the complaint.
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