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ORDER DENYING REHEARING OF DECISION (D.) 01-04-005

On April 16, 2001 Pacific Gas and Electric Company (“PG&E”) and Southern California Edison Company (“Edison”) (collectively the “Utilities”) applied for rehearing of Decision (D.) 01-04-005.  D.01-04-005 (“CPA Decision”) adopts a method for calculating the California Procurement Adjustment (“CPA”) described in Public Utilities Code section 360.5
, and then calculates the CPA rate for each electric utility.

We have carefully considered all the arguments presented by the Utilities and are of the opinion that no grounds for rehearing have been demonstrated. The Utilities challenge our determination of the CPA rate, and our characterization of the CPA decision as a financing order, and they allege that they will be harmed as a result of these determinations.  These arguments, which comprise the bulk of the applications for rehearing, are based on fundamental misconceptions concerning the provisions of Assembly Bill (AB) 1 from the First Extraordinary Session (AB 1X), as well as the CPA Decision. The Utilities’ other arguments similarly lack merit.  We are therefore denying the applications for rehearing of D.01-04-005. 

I. NATURE AND CALCULATION OF THE CPA

PG&E and Edison argue that the CPA Decision mistakenly adopts a fixed or set rate for the CPA, and that certain assumptions we used in the CPA calculation are unsupported and invalid. These arguments are largely premised on the Utilities’ position that Public Utilities Code section 360.5 requires that the CPA be exactly equal to the revenue available to be payable to the Department of Water Resources (DWR).  This is an incorrect interpretation of AB 1X, and therefore, the Utilities’ arguments are misplaced.

While the Legislature intended a relationship between the CPA and maximum bonding authority, it is clear from the statutory scheme that there is no intent that the CPA represent revenues actually available to finance the bonds. First, since DWR must proceed with issuing bonds, the CPA must be calculated now to ensure that the bonds can be issued and available when needed.  This necessarily requires that certain revenue and cost assumptions be made.  Second, section 360.5 understates the generation related component of current retail rates, since it requires that the CPA calculation be based on the utilities’ retail rates on January 5, 2001, and no further rate increases are included.  Third, under section 360.5, only four specific cost categories, all directly related to generation production, are included in the CPA. This means that legitimate indirect costs were intentionally excluded from the calculation.  Finally, as we noted in the CPA Decision, the actual effect of an overstated CPA can be mitigated or avoided when the Commission allocates the CPA between the utilities and DWR, which we have not yet done. 

Consequently, the Legislature only intended that there be a reasonable basis for calculating the CPA.  The CPA revenues serve as a benchmark from which DWR can determine its maximum bonding authority, rather than an accurate portrayal of actual revenues.   

A. CPA as a Fixed Rate

The Utilities maintain that creating a fixed rather than a variable rate for the CPA violates both the plain language and the intent of section 360.5.  They argue that according to the language of section 360.5, the CPA is intended to be residual ( the difference between the generation component of rates and the utility’s specified generation costs.  According to the Utilities, this amount can even be negative if generation costs are high enough.  The Utilities contend that the CPA must be variable in order to accurately represent the specific residual revenue stream.  If, they allege, the CPA is higher than the actual revenue either there will be insufficient revenue to pay for the bonds, or the Utilities will illegally be forced to use revenue needed for their authorized costs.  These arguments are unconvincing.

Under the terms of AB 1X, the CPA serves only two purposes: it is the maximum amount of the Fixed DWR Set-Aside, to be determined by the Commission at some point (Pub. Util. Code § 360.5), and it is the basis for determining the maximum amount of the bonds that can be sold.  (Water Code § 80310.)  There is simply no provision in the statute which requires the CPA amount to exactly represent utility revenue available for DWR, or which dedicates the CPA revenue to any particular purpose.  Therefore, the Utilities’ claim that the CPA needs to be variable in order to accurately reflect actual revenues has no basis in the statutory scheme.

In fact, the plain language of section 360.5 indicates that the CPA rate is intended to be a fixed amount.  The section provides that the CPA rate should be based on “each existing electrical corporation’s retail rate effective on January 5, 2000…” (Pub. Util. Code § 360.5.)  The statute refers to the utilities’ retail rates at a particular time, although changes to these rates have occurred and will occur.  This clearly indicates that the Legislature intended the CPA to be fixed, or a snapshot.

Indeed, the intent of the statute can only be effectuated if the CPA is a fixed amount.  One of the main purposes of the AB 1X is to provide a basis for DWR to issue marketable bonds.  The allowable legal limit of these bonds must be fixed for the bonds to be issued.  Purchasers must know in advance if the bonds they are purchasing are within the legal limits, or the public simply will not buy the bonds.

Moreover, both PG&E and Edison argue that they may have actual negative CPAs.  Obviously, the Legislature did not intend for negative CPAs, since a negative CPA would not allow for bonds to be issued, and one of the clearest purposes of AB 1X is to allow bonds to be issued.  (See Water Code § 80310.)  Therefore the Utilities’ argument that the CPA must be variable and allow for negative CPAs conflicts with the a main purpose of the statute.

The Utilities are also incorrect in their claim regarding the harm caused by a CPA amount that is greater than the actual amount of revenue available after authorized costs are paid.  The Utilities’ arguments assume that the CPA is an actual revenue stream, which must be dedicated to the DWR bonds.  This assumption is mistaken.  Neither the statute nor the CPA Decision requires that the entire CPA be dedicated to DWR.  In fact, section 360.5 specifically provides that the Fixed DWR Set-Aside, which will be dedicated to DWR, should be some “amount” of the CPA, which the Commission will determine.  The CPA Decision does not determine this amount, nor does it dedicate any revenue to either DWR or the utilities.  It simply determines a benchmark CPA figure for the purpose of sizing the DWR bonds.  Thus, contrary to the Utilities’ protestations, the determination of the CPA will not cause utility expenses to go unpaid, or prevent the bonds from being paid off.

Furthermore, the Utilities mistakenly contend that the CPA must be dedicated to paying off the bonds in order for the bonds to be salable.  The CPA only determines a maximum legal limit on the bond issue, but there is no requirement that the full amount be issued.  That maximum legal limit is four times the annual CPA revenues, so there is no effort in the statute to make the CPA equal to the bond issue.  Pursuant to the statute, DWR will determine the amount of the bond issue and must “establish a mechanism to ensure that the bonds will be sold at investment grade ratings and repaid on a timely basis…”  (Water Code § 80310.)  Those determinations are not just based on the CPA, and notably, the statute does not specify what portion of the CPA is to be dedicated to bond repayment.  

The statute also does not specify the terms of the bonds.  Rather, it leaves the maturity date to be established by a subsequent determination of the Director of DWR.  (Water Code § 80310.)  Naturally, if the bonds have longer terms for repayment, a smaller annual revenue stream will be dedicated to repaying the bonds.  Accordingly, the Utilities are wrong in their assertion that the entire CPA must be dedicated to paying off the bonds.

In addition, even if an overstated CPA were dedicated to DWR, the Utilities do not demonstrate that they would not be able to meet their authorized costs.  The Utilities may have other sources of generation revenue available, which were not included in the CPA calculation, such as the 3-cent/kWh increase recently approved by the Commission.

For these reasons, the CPA Decision correctly concludes that the CPA should be a fixed rate pursuant to AB 1X.

B. Calculation of the CPA

Both PG&E and Edison allege that certain assumptions we used in the CPA calculation are unsupported by the record and result in overstating the CPA.  Consequently, they argue that CPA revenues derived from these assumptions cannot be used to size and finance DWR’s bonds. As discussed below, our assumptions are adequately supported by evidence in the record.  The Utilities’ disagreement with these assumptions does not constitute legal error.

Furthermore, as we have discussed, pursuant to AB 1X, the CPA was not intended to be an exact portrayal of actual revenues available for DWR.  Rather, section 360.5 directs us to determine a reasonable benchmark CPA to set the maximum bond limit and maximum possible Fixed DWR Set-Aside. Because the CPA is a fixed benchmark figure, it is not legal error if our estimated costs are  different from actual costs incurred.

1. QF Prices

The Utilities contend that the CPA Decision uses an incorrect QF price.  They asset that it is erroneous to use the benchmark set in D.01-03-067 (QF Decision) because it not a price cap and does not accurately reflect QF prices.  Since the QF Decision did not adopt an explicit QF price, the Utilities assert that their estimate of QF costs under a different pricing formula should be used in the CPA calculation.  These claims are without merit.

Since the CPA must only be a reasonable estimate of costs, it is not unreasonable to use a QF price which reflects the “reasonableness benchmark” set in the QF Decision, and efforts to restructure QF prices.  In fact, the QF price used in the CPA calculation was initially presented by the Utilities during the February workshops, as one scenario.  Furthermore, the Utilities have provided no evidence to show that their revised estimate of QF prices is more reasonable than the one we used. The fact that we declined to adopt the Utilities’ higher QF price estimate does not constitute legal error.

2. ISO Purchases

PG&E asserts that the CPA calculation must include all costs associated with ISO purchases.  It does so by broadly interpreting section 360.5 to include all utility generation costs.  According to PG&E, the revised ISO numbers that were submitted after the February workshops should be considered “ancillary services” or “bilateral contracts” and are “part and parcel of the ISO’s role in operating PG&E’s transmission system.”  Consequently, it asserts that we have overstated revenues available to finance the bonds. 

As mentioned earlier, section 360.5 limits costs which are to be deducted from generation revenues to four specific cost components.  PG&E improperly attempts to include all ISO costs by stretching the definition of “ancillary services” or “bilateral contracts.”  While PG&E includes, “congestion, spinning reserves, non-spin reserves, regulation, replacement reserve, grid management charges, unaccounted for energy, imbalance energy, under-scheduling penalty, neutrality, out of market purchases and any other ISO charges” in its calculation of ancillary services, it concedes that ancillary services as defined by FERC is a much smaller subset of this definition.  (PG&E Calculation of CPA Spreadsheet, March 29, 2001, fn 8.)  

PG&E further suggests that since ISO real-time energy and other costs are subject to bilateral agreements and FERC-approved tariffs, they must be considered bilateral contracts.  However, PG&E fails to explain how ISO purchases of imbalance energy and out of market purchases constitute “existing bilateral contracts” as referenced in section 360.5.  We have construed that term to refer to the utilities’ then-existing bilateral contracts, not ISO purchases  procured on a real-time basis.

Finally, while PG&E states that it will be responsible for only its pro-rata share of ISO costs, the amount submitted by PG&E in later comments included all ISO costs, not just PG&E’s pro-rata share.  Even if these costs should be included in the CPA calculation, PG&E has provided no basis for determining its share.  Therefore, we had a reasonable basis to use the ISO amounts provided by PG&E earlier, and our calculation is lawful.

3. Utility Retained Generation Costs

The Utilities next contend that the CPA is overstated because it does not take into account the effects of D.01-03-082 and the currently on-going Rate Stabilization Plan (“RSP”) proceeding on utility retained generation costs.  Both Utilities claim that the impact will be to significantly increase their net book value for utility retained generation, thus increasing utility retained generation costs.  However, they are unable to quantify this impact other than to generally state that any change in the cost “will necessarily and significantly reduce the amount available for the CPA.”

The Utilities again fail to recognize that the CPA must be calculated now in order for DWR to determine its maximum bonding authority and proceed to issue bonds. If we were to wait until the actual impact on utility retained generation were known, the bonds could not be issued when needed.  While these actions may have some impact on utility retained generation costs, the Utilities have provided no estimate of this impact.  Therefore, we reasonably relied on the cost information originally provided by the Utilities.

4. Generation Component

PG&E and Edison maintain that the generation-related component of the retail rates used in calculating the CPA is overstated.  They contend that since the generation component is set residually under AB 1890, increases in non-generation components will reduce this amount.  The Utilities themselves admit that this rate could not be determined in advance, as there are multiple factors which could cause it to change.  Therefore, they propose that there be a method for changing the generation-related component of the retail rate to reflect the residually-determined rate.  PG&E specifically alleges that the generation component of its electric rates is overstated because we do not take into account actions which occurred after the CPA Decision was issued and may have an effect on the non-generation related component of electric rates.  The Utilities’ arguments lack merit.

First, the actions PG&E refers to, such as the potential $63 million increase  ordered in D.01-03-073 or the increase in transmission rates, are not yet final, or have yet to happen.  Also, if the generation component of rates were allowed to change, it would result in a fluctuating CPA.  As the CPA Decision stressed, the CPA must be a fixed amount in order to determine DWR’s maximum bonding authority.  Any proposal that would result in a fluctuating CPA is inconsistent with the statute and should be rejected.  Furthermore section 360.5 specifically requires that the CPA be calculated based on rates as of January 5, 2001, not on rates as of some other date.
   Because our determination of the generation-related component conforms to the requirements of section 360.5, there is no legal error.

5. ICIP Costs

The Utilities contend that the “above cost” portion of the Incremental Cost Incentive Pricing (ICIP) payment was improperly excluded from the CPA calculation.  The ICIP payment that the utilities receive consists of the actual costs to operate their nuclear facilities as well as an incentive, or “above cost”, amount.  While ICIP revenues are generation–related, costs directly associated with generation production were isolated from the purely incentive portion of the rates.  Since “above cost” ICIP amounts are amounts in excess of actual costs, they are not covered by section 360.5.  Therefore, we properly excluded them from the CPA calculation.

Both PG&E and Edison complain that exclusion of the incentive amounts will affect the revenues they receive for their respective nuclear facilities.  However, as we have repeatedly explained, the CPA is not a revenue stream. Therefore, excluding certain legitimate costs from the calculation does not cause a modification of existing ratemaking mechanisms.

6. Effect of conservation on the CPA

PG&E asserts that the CPA Decision must consider the effect of potential conservation efforts on its sales volume and the non-generation component of rates.  It believes that the conservation efforts are likely to succeed and result in a 20 percent reduction in electric usage during the summer.  Therefore, it maintains that unless these effects are considered, the CPA will be overstated.  

PG&E provided an estimate of the effect of a 5% conservation effort on its sales and costs in its March 29 Comments.  However, this change did not result in a significant change in PG&E’s sales and costs and was not used.  PG&E has provided no estimates of a 20% conservation effort on its sales and costs.  As previously discussed, the CPA serves as a benchmark for calculating DWR’s maximum bonding authority.  Since it is an estimate, our decision to use the consumption projections originally provided by the Utilities does not constitute legal error.

7. Double Counting of Funds to DWR

Both PG&E and Edison claim that the CPA revenues include money sent to DWR to cover the generation-related rate component for power supplied by DWR.  Therefore, they argue that any CPA amounts allocated to DWR must be offset by this “off the top” payment to avoid double payment of the same funds.  

The Utilities’ arguments are misguided.  The CPA is not a revenue stream.  Furthermore, we have not yet allocated any portion of the CPA to DWR.  Presumably, at the time the CPA is allocated between the utilities and DWR, we will calculate the Fixed DWR Set-Aside so as to prevent any double counting of funds.  Until that time, the Utilities’ claims are premature.

II. FINANCING ORDER

PG&E and Edison argue that our characterization of the CPA Decision as a financing order under AB 1X is unlawful.  The Utilities allege that a financing order cannot be based on the CPA because the CPA is “not a steady income stream upon which bonds could be financed.”  (PG&E Rehearing Application, at p. 17.)  They further maintain that the CPA Decision does not qualify as a financing order under Water Code section 80110.

Water Code section 80110 delineates standards for DWR’s recovery of the costs of its power purchases.  That section provides that the Commission retains its ratesetting jurisdiction over the DWR purchases, except that reasonableness determinations are to be made by DWR.  The section further provides:

The Commission may enter into an agreement with the department with respect to charges under Section 451 for purposes of this division, and that agreement shall have the force and effect of a financing order adopted in accordance with Article 5.5 (commencing with Section 840) of Chapter 4 of Part 1 of Division 1 of the Public Utilities Code, as determined by the commission.
(Water Code § 80110 (emphasis added).)

Section 840 et seq. specifically refers to the rate reduction bonds issued at the start of the contemplated electric industry transition period.  In large part, these provisions are not relevant to the DWR bonds.  However, there are general provisions concerning the “force and effect” of the relevant orders, which are presumably referred to in Water Code section 80110.  In particular, section 841 (c) provides that :

Notwithstanding Section 455.5, Section 1708, or any other provision of law . . . the financing orders…shall be irrevocable and the commission shall not have authority either by rescinding, altering, or amending the financing order or otherwise, to revalue or revise for ratemaking purposes the transition costs… nor shall the amount of revenues arising with respect thereto be subject to reduction, impairment, postponement, or termination…

According to the Utilities, the CPA Decision does not create an irrevocable revenue stream as required by section 841, and it is not an agreement regarding DWR’s revenue requirement as specified in Water Code section 80110.  This reading of the prerequisites for a decision to have the force and effect of a financing order under Water Code section 80110 is unreasonably narrow.  A broader reading is more appropriate because the Utilities’ strict interpretation is antithetical to the purposes of the statute.  In addition, Water Code section 80110 gives discretion to the Commission to determine what agreements should have the force and effect of a financing order.    

The Utilities cannot credibly argue that an order must meet all the descriptions in section 840 et seq. in order to have the force and effect of a financing order pursuant to AB 1X.  Because those Code sections were written to apply to rate reduction bonds, they refer repeatedly to transition cost financing and how that is to be accomplished.  The vast majority of provisions in section 840 et seq. are completely irrelevant to the DWR bonds. Clearly, satisfaction of all the descriptions contained in those sections cannot be a prerequisite for a decision concerning DWR financing issues to qualify as a financing order.  Thus, the Utilities have no basis to assume that the revenue stream aspect of section 841 is an essential requirement for an order to be considered a financing order under section 80110.

Moreover, Water Code section 80110 leaves for the Commission to determine whether an agreement/decision, shall have the force and effect of a financing order pursuant to section 840 et seq.  In the CPA Decision, we unambiguously hold that aspects of the decision should be considered a financing order under Water Code section 80110.  Pursuant to Water Code section 80110, this is soundly within our discretion to decide.

Similarly, the Utilities’ claims that the CPA Decision cannot qualify as a financing order because it does not concern DWR’s revenue requirement are unconvincing.  The instant decision sets the CPA rate and the annual revenues, and therefore, the maximum legal bond amount.  Although the decision does not direct a revenue stream to DWR, it is one of a series of Commission decisions which will ultimately lead to the setting and recovery of DWR charges.  Accordingly, as a component agreement/decision in this process, it is reasonable for us to consider holdings in the CPA Decision an “agreement with respect to charges” pursuant to Water Code section 80110.  Again, this section specifically leaves this determination to the discretion of the Commission.

In fact, our interpretation of the AB 1X financing order requirements is necessary to effectuate the intent of the statute.  The CPA Decision needs to have the finality of a financing order for the maximum legal size of the bonds to remain certain.  Bondholders need to able to rely on these determinations for the bond issue to be successful. For this reason, the CPA determination must have the force and effect of a section 841 financing order, in that it needs to be irrevocable. We are therefore entirely justified in exercising our discretion to rule that our CPA determination should have the force and effect of a financing order.

III. PURPA VIOLATIONS AND TAKINGS CLAIM

PG&E argues that the alleged overestimate of the CPA rate will result in an unconstitutional taking, and will violate the Public Utility Regulatory Policies Act (PURPA).  According to PG&E, the overstated CPA will result in too much revenue being directed to DWR, and therefore PG&E will be deprived of its property and payments to QFs will be diverted.  These arguments lack merit.

As discussed, the CPA Decision does not dedicate any revenue stream to DWR, and even if it had, PG&E has made no showing that other costs would be unpaid.  The CPA Decision simply determines the CPA amount for the purposes of setting the maximum legal bond amount and the maximum Fixed DWR Set-Aside.  (Pub. Util. Code §360.5; Water Code § 80110.)  Furthermore, PG&E may have other sources of generation revenue not considered in the CPA, such as the recent rate increase, which can go to these costs.  For these reasons, PG&E’s arguments regarding takings and PURPA violations are premature and unconvincing.

IV. DUE PROCESS 

PG&E argues that we violated fundamental due process principles in issuing the CPA Decision, because: (1) we did not follow the schedule for comment which was originally set out in the February 6, 2001 ALJ ruling, and (2) we communicated with DWR without following the restrictions on ex parte communications. Neither of these arguments are convincing.

PG&E points out that the ALJ issued a ruling and schedule on February 6, 2001 which would have provided parties with a nine-day period following the issuance of the draft decision in which to comment.  Parties, in fact, only had 48 hours to comment on the proposals which were contained in D.01-03-081.  According to PG&E, 48 hours is an insufficient amount of time to comment on a decision of this complexity.

PG&E fails to demonstrate that the 48-hour period provided to comment on our CPA proposals violates its due process rights, and does not provide any authority to support its position.  PG&E points to no law or provision which would make the ALJ’s initial scheduling order irrevocable.  Clearly, it is not unusual for scheduling orders to change due to unforeseen events.

Nor has PG&E shown that the 48-hour period, by itself, violates due process.  Although 48 hours is a short period for comments, PG&E is well aware that the State of California and the energy utilities are in a time of crisis, and that it has been necessary to expedite many of the decisions we are now issuing, including D.01-04-005.  It is crucial to determine the size of the CPA expeditiously because certainty is needed in order for the bonds to be issued and sold.  

Moreover, although some technical issues are involved in the CPA Decision, PG&E had ample opportunity to analyze and comment on these issues in workshops and in prior filings in this proceeding.  (See, e.g. PG&E Response to Comments on Interim CPA, March 7, 2001; Motion of PG&E to Strike TURN’s March 7, 2001 Comments on Implementation of the CPA, March 12, 2001; Comments on TURN’s CPA Proposal, March 12, 2001; Comments of PG&E on the March 19, 2001 ALJ Ruling  (DWR Proposal), March 12 2001.)  Therefore, these was little new analysis that PG&E needed to undertake to file its comments.  In light of the foregoing, the 48-hour period is not arbitrary or unreasonable.

Furthermore, we note that PG&E was able to file comments within that time period which comprised 16 pages and attachments.  These comments raised substantially similar issues as the instant rehearing application.  Indeed, since PG&E has now failed to demonstrate legal error, additional time for comments would not have changed the decision.

In addition, the Rate Stabilization proceeding is a quasi-legislative proceeding, and the determination of the amount of the CPA in order to size DWR’s bonds is a quasi-legislative determination.  Therefore, in issuing D.01-04-005, we did not “adjudicate vested interests or render quasi-judicial decisions,” and, although there must be a record to support our findings, parties do not have a due process right to hearings or to comment on the Commission’s proposal.  (Wood v. Public Utilities Comm. (1971) 4 Cal.3d 288, 292.)  Accordingly, PG&E cannot maintain that its due process rights were violated by the short comment period.

PG&E’s assertions regarding DWR’s ex parte contacts are also unpersuasive.  DWR is not subject to our ex parte restrictions because DWR is not a party in the proceeding.  DWR is an arm of the State of California in its efforts to stabilize the current energy crisis, as is this Commission.  AB 1X specifically provides that other state agencies are to provide DWR “reasonable assistance or other cooperation” in carrying out the statute.  (Water Code § 80016.)  The statute further provides for DWR to consult with the Commission.  (Water Code § 80100 (f).)  Given these provisions, DWR cannot be understood to be a party in our proceedings implementing AB 1X.  Rather, the Commission and DWR are working together.

Therefore IT IS ORDERED that rehearing of Decision 
(D.) 01-04-005 is denied.

This order is effective today.

Dated May 3, 2001 at San Francisco, California.

LORETTA M. LYNCH

            President

RICHARD A. BILAS

HENRY M. DUQUE

CARL W. WOOD

GEOFFREY F. BROWN

            Commissioners

� Unless otherwise noted, all statutory references are to the Public Utilities Code.


� Indeed, since generation rates were based on January 5, 2001, the CPA calculation does not take into consideration any rate increases authorized by us after that date, such as the 3-cents/kWH increase authorized in D.01-03-081 on March 27, 2001. 
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