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ORDER DENYING THE APPLICATION FOR THE REHEARING OF DECISION 00-09-036 AND THE PETITION FOR MODIFICATION

I. SUMMARY

This decision denies the joint rehearing filed by the Latino Issues Forum and the Greenlining Institute (hereinafter, “LIF/Greenlining”) of Interim Decision (D.) 00-09-036, which approved the energy utilities’ joint Phase 1 recommendations for standardizing installation standards and other procedures for the Low-Income Energy Efficiency (LIEE) program.
  The petition for modification added 17 additional entities represented by LIF/Greenlining, and made additional allegations not included in the rehearing application.  We conclude that legal error was not demonstrated in the rehearing application, and therefore rehearing is denied.  We also decline to modify D.00-09-036, pursuant to the petition for modification. 

II. BACKGROUND

Two types of low-income assistance programs are currently being provided by the utilities to low-income customers.  The California Alternative Rates for Energy (CARE) program provides rate assistance by allowing up to a 15 percent rate discount to eligible low-income customers for their gas and electric consumption.  The LIEE program provides direct assistance to eligible low-income gas and electric customers in the form of energy efficiency education and the installation of energy efficient measures and appliances in the home at basically no cost.

The program planning process for low-income assistance programs for Program Year (PY) 2001 was set forth in Assigned Commissioner Ruling of March 26, 1999, which directed the LIAB (formerly the Low-Income Governing Board (LIGB)) to initiate the process. 
  Assigned Commissioner Ruling of December 29, 1999 directed that the planning process include specific proposals for standardizing elements of the low-income assistance program, consistent with D.99-03-056.  The utilities were directed to work jointly with interested participants to develop a joint proposal for standardizing the selection criteria and installation manuals for the utilities’ low-income weatherization programs.  On March 22, 2000, the Assigned Commissioner provided further guidance regarding weatherization installation standards manuals.  

On May 10, 2000, the LIAB filed its initial recommendations for (PY) 2001 low-income assistance programs.  On May 19, 2000, a replacement filing with Board-approved edits was submitted.  Comments on LIAB’s recommendations were filed on June 5, 2000 by Southern California Edison (SCE) and jointly by San Diego Gas and Electric and Southern California Gas Company (SDG&E/SoCalGas).  The LIAB filed reply comments on June 12, 2000.  Also on May 10, Pacific Gas and Electric (PG&E), SDG&E, SCE and SoCalGas jointly filed a Phase 1 Report on the Low-Income Weatherization Installation Manual Standardization Project.  

On May 24, 2000, the Administrative Law Judge (ALJ) requested clarification from the LIAB regarding its PY 2001 recommendations.  On June 9, 2000, the LIAB responded to the ALJ’s request for clarification, and filed comments on the Standardization Project Joint Report.  On July 5, 2000, the utilities submitted Phase 1 follow-up recommendations for the Standardization Project which responded to comments received from interested parties during the Phase 1 proposal public review.  By ruling on July 13, 2000, the ALJ solicited comments on the additional recommendations.  The Office of Ratepayer Advocates (ORA) filed comments in support of the follow-up recommendations.

The Draft Interim Decision was mailed to the parties.  On August 24, 2000, comments were filed on the Draft Decision by LIF/Greenlining, the Bay Area Poverty Resource Council, the California/Nevada Community Action Association, Community Resource Project, Inc., ORA, PG&E, SCE, SDG&E/SoCalEdison, Residential Service Companies’ United Effort (RESCUE)/SESCO Inc. and Insulation Contractors Association.  Reply comments were filed by SCE, SDG&E/SoCalEdison, and PG&E.  The Commission carefully considered those comments and clarified the context and scope of the compliance applications to be submitted by the utilities.  The Interim Decision was adopted on September 7, 2000, and mailed the next day.  

On October 10, 2000, LIF/Greenlining timely filed a joint rehearing application alleging that certain conclusions were not supported by adequate findings; that the Interim Decision did not correctly implement AB 1393; that the Commission failed to comply with AB 1890 and further misinterprets key requirements; and that the Commission failed to provide adequate resources despite specific legislative funding.  In addition, LIF/Greenlining called for an Order Instituting an Investigation (OII) within 60 days to ensure that the LIAB is provided with more resources than presently available.  They further recommended that the Interim Decision be modified to include a five point low-income input strategy, as set forth in the rehearing application.

There were no responses to the joint rehearing application filed by LIF/Greenlining.

On November 3, 2000, LIF/Greenlining filed a petition for modification of the Interim Decision, expanding on the rehearing application and further alleging that the Interim Decision’s determination to defer LIAB’s recommendation regarding program outreach until FY 2002, is error.  (Petition for Modification, pp. 5-6)   LIF/Greenlining also contend that the Interim Decision errs in rejecting LIAB’s recommendation that the utilities enter into agreements with the California Department of Community Services and Development (CSD) to provide referrals to ensure that maximum federal matching funds are obtained for California low-income energy programs.  (Ibid.)  The Petition further alleges that the Interim Decision on page 13 errs in stating that LIAB’s proposed mission statement does not reflect the Commission’s stated policy of balancing the equity goals of CARE and the low-income energy efficiency programs with the need to also consider cost efficiency.  LIF/Greenlining assert that there is no basis in AB 1393 for this conclusion.  (Petition for Modification, p. 14, footnote 23.)  In addition, the petition added 17 new groups represented by LIF/Greenlining.
 

III. DISCUSSION

In this analysis, we address both the rehearing application and the petition for modification, as they are closely interrelated.  In promulgating D.00-09-036, the Commission’s intent was to take another step toward implementing the Legislature’s and the Commission’s policy of providing low-income ratepayers with assistance in managing their energy bills.
  This task can be made easier with the input and cooperation of all concerned, including the utilities, the public, the community-based organizations (CBOs), LIAB, LIF/Greenlining and the groups they represent.  

The Commission welcomes the input of the low-income community and its advocates.  As LIF/Greenlining acknowledged in the petition for modification, the attendance of four Commissioners at the October 19th Commission meeting “made it clear that their [community members] input was important.” (Petition for Modification, p. 5)   We agree with LIF/Greenlining’s suggestion that the meeting is a step toward creating a welcoming atmosphere for the low-income community.  

In disposing of the rehearing application, we focus on the legal errors alleged by LIF/Greenlining, as required by Rule 85 et seq. of the Commission’s Rules of Practice and Procedure.
  We do not address LIF/Greenlining’s request for an immediate OII, as a rehearing is not the appropriate vehicle for making such a request.  (Joint Rhg. App., p. 3, 13.)  Similarly, a rehearing application is not the proper forum for the introduction and consideration of LIF/Greenlining’s Five Point Low Income Input Strategy.  According to Rule 86.1 of the Commission’s Rules of Practice and Procedure, “[t]he purpose of an application for rehearing is to alert the Commission to an error, so that error may be corrected expeditiously by the Commission.”
  As explained below, rehearing is not warranted in this case because legal error was not demonstrated.

We wholeheartedly agree that it is important for the Commission to receive adequate input from low-income consumers.  Interim Decision 00-09-036 recommends that the LIAB consider convening workshops or working groups when its receives further assignments from the Commission (Interim Decision, mimeo, p. 62, Order Paragraph 3.)  We believe that workshops held by the Energy Division regarding tasks not assigned to the LIAB may also provide an appropriate and effective means of soliciting the input from low-income consumers that LIF/Greenlining and this Commission agree are important to the Commission’s implementation of the statutory mandates.

With regard to the petition for modification, we are guided by Rule 47, which provides in pertinent part that such a petition must concisely state the justification for the requested relief and must propose specific wording to carry out all requested modifications to the decision.
  We construe LIF/Greenlining’s Proposed Findings and Conclusions (Exhibit B of the Petition for Modification) as requests for modification of the Interim Decision.  The Commission declines to make the requested changes because the findings and conclusions supporting Greenlining’s and LIF’s contentions do not fully take into account the positions of other parties and the record in this proceeding.

A. The Interim Decision’s Conclusions are Supported by Substantial Evidence.

LIF/Greenlining assert that the Interim Decision’s conclusions are not supported by adequate findings, and thus constitute legal error.  (Joint Rhg. App., pp. 4-6.)  The Commission weighed the comments of all participants before arriving at its findings and conclusions.  The Interim Decision contains a clear analysis of the pros and cons of each of the Specific Program Recommendations proposed by the LIAB.  Thus this allegation is without merit, and the suggestion that the Commission adopted utility positions without adequate findings or analysis is misplaced.

We agree with LIF/Greenlining that agency decisions must be based on a clear record and substantial evidence, as set forth in California Hotel and Motel Association v. Industrial Welfare Commission (1979) 25 Cal.3d 200.  As the court observed in that decision, it must ensure that an agency has adequately considered all relevant factors, and has demonstrated a rational connection between those factors, the choice made, and the purposes of the enabling statute.  (Id. at 212.)  The statutes at issue here, Public Utilities (PU) Code §327, §381.5, and §382, §739.1, §739.2 and §2790, all take into consideration a number of factors including:  working within limited financial constraints; encouraging local employment and job skill development; collaborating with various entities, including the CBOs, toward efficient delivery of services; and maximizing the participation of eligible participants.  The overarching goal of these statutes, taken together, is to reduce the hardships facing low-income customers, to consider the cost-effectiveness of the services, and maximize the accessibility of low-income programs to customers who qualify for the programs.  The measures taken by the Commission in this Interim Decision clearly demonstrate a rational connection between these factors and the primary purpose of providing low-income customers with assistance in managing their energy bills while ensuring program cost efficiency.

We agree that in construing legislative intent, one should look at the legislature’s purpose at the time the statutory scheme was enacted.  However, we disagree with the application’s contention that the Commission’s “position” is inconsistent with controlling statutes.  (Petition for Modification, p. 8)  The pleadings do not identify a specific position that is contrary to statute and thus do not indicate legal error.  Moreover, the authority cited to support their allegation does not apply to these facts.  Cooper v. Swoap involved a regulation which required that part of the benefits of an aid to the disabled (ATD) recipient living with an aid to families with dependent children (AFDC) family be deemed available to the AFDC family with a resulting reduction in that family’s grant.
  The purpose of the bill was to eliminate a procedure that was attacked as providing for double payments to recipients of welfare benefits.  In Cooper, the Legislature specifically rejected the substance of the challenged regulation, which was suggested as an amendment to the bill that was ultimately enacted as the Welfare Reform Act.  Yet, the agency later adopted the main elements of the amendment in the regulation.  The Court held that the Legislature’s rejection provided the clearest indication that the measure was not consistent with legislative intent.  (Cooper, supra, at p. 859.)   That is not the situation that pertains here, where the Commission’s policies and decisions are in harmony with the controlling statutes.  

LIF/Greenlining urge the Commission to adopt their Proposed Revisions to Findings of Fact and Conclusions of Law, which were attached to the Intervenors’ Initial Comments on the Draft Decision, and which are now attached as Exhibit B to the rehearing application.
  The Proposed Revisions were reviewed before the adoption of the Interim Decision, as well as the comments of others.  As part of this process, another look was taken at these comments.  On this occasion, a side-by-side comparison was made of LIAB’s Proposed Revisions versus the findings and conclusions adopted in D.00-09-036.  We conclude that the Commission’s findings and conclusions are more accurate, complete, and reflective of the entire record than the Proposed Revisions.  

For example, LIF/Greenlining proposed the following as Finding of Fact No. 1:  “LIAB solicited public input on its recommendations in this proceeding and, within its staffing and resource constraints, attempted to offer the Commission … underlying rationales for each recommendation.”
  The Interim Decision adopted the following as Finding of Fact No. 1:  “LIAB solicited public input on its recommendations in this proceeding, but did not follow the guidelines set forth by the Assigned Commissioner for the content of this filing.”  Although this formal language may appear blunt, it is a fact that the Commission found the usefulness of LIAB’s recommendations to be limited because the guidelines could not be observed.  However, rather than reject them outright, the Commission did give them consideration.  (Interim Decision, mimeo, p. 11.)

Similarly, LIF/Greenlining ask the Commission to delete other findings and conclusions that are material to the decision.  For example, LIF/Greenlining would delete Finding of Fact No. 11 and Conclusion of Law No. 8, both of which address LIAB meetings.  Finding of Fact No. 11 states that the LIAB and its advisory committee should be able to substantially reduce the number of scheduled meetings to accomplish its current assignments.  Similarly, Conclusion of Law No. 8 states that LIAB should meet only when assigned specific tasks by the Commission. These provisions are reasonable and within the Commission’s discretion.  LIAB is not foreclosed from meeting more frequently or doing other tasks directly related to the utility low-income assistance programs under the Commission's jurisdiction.  It simply means that if LIAB wishes to do so while using Commission resources, it must seek and receive approval from the Energy Division.  (Interim Decision, mimeo, p. 60.) 

Contrary to LIF/Greenlining’s contentions, the Interim Decision is based on the evidence of record, which includes not only utility input, but also the input of many low-income and minority organizations, as represented by the LIAB and others, as well as Commission staff and the Office of Ratepayer Advocates (ORA).  The California Supreme Court has said that “when a [finding] is attacked as being unsupported, the power of the appellate court begins and ends with a determination as to whether there is any substantial evidence, contradicted or uncontradicted, which will support the [finding].  When two or more inferences can be reasonably deduced from the facts, the reviewing court is without power to substitute its deductions for those of the trial court.”
  LIF/Greenlining’s preference for a different outcome fails to make the case that the Interim Decision’s findings lack substantial evidence.  Therefore, we conclude that there is sufficient evidence to support the Interim Decision’s findings.  

B. The Interim Decision Complies with AB 1393, Codified As PU Code §381.5 and PU Code §327.

LIF/Greenlining assert that the Interim Decision fails to honor the language and intent of AB 1393, and claim that it is virtually silent on all aspects of AB 1393 despite the Specific Policy Recommendations that the LIAB made in an attempt to comply with it.  They specifically claim that Specific Policy Recommendations 1, 2, 8-11, 17, 19, 24, 25, 26, 27 and 28, were directly rooted in an attempt to comply with AB 1393.  (Joint Rhg. App. at 7.)  However, these claims are not fleshed out in detail, and therefore we are unable to consider them.  The Commission is left to speculate about not only what the alleged error is, but also what LIF/Greenlining recommend that it do to fix the alleged error in each instance.  Rule 86.1 provides as follows: 

“Applications for rehearing shall set forth specifically the grounds on which applicant considers the order or decision of the Commission to be unlawful or erroneous.  Applicants are cautioned that vague assertions as to the record or the law, without citation, may be accorded little attention.  The purpose of an application for rehearing is to alert the Commission to an error, so that error may be corrected expeditiously by the Commission.”

The Commission must adhere to this rule which is based on PU Code §1701.  In the Interim Decision, the Commission set forth each of the Specific Program Recommendations, followed by reasoned explanations for the disposition of each recommendation.  Moreover, to the extent that the Interim Decision addressed each of the Specific Policy Recommendations that LIAB submitted as being directly rooted toward compliance with AB 1393, the Interim Decision was not silent with respect to AB 1393.  

LIF/Greenlining further assert that the Interim Decision sets no goals for furthering the network of community service providers and is silent about how to ensure that high quality, low-income energy efficiency programs are delivered to the maximum number of eligible participants, in violation of PU Code §381.5 and §381.5(b) respectively.  (Joint Rhg. App., p. 7.)  The parties also assert that the Interim Decision fails to set standards to ensure that entities that have demonstrated performance in effectively delivering services to the communities will be used for low-income program delivery, in violation of PU Code §381.5(a).  

The Commission has considered LIF/Greenlining’s assertions and believes that LIF/Greenlining read more into AB 1393 than is actually there. The Commission’s interpretation is reasonable and reflects our stated policy of balancing the equity goals of CARE and the low-income energy efficiency programs with the need to also consider cost-efficiency.  As the Commission asserted on page 13, mimeo, of the Interim Decision, its policy as articulated in consideration of PY 2000 program proposals is as follows:    

“From our perspective, consideration of the issues in this case must focus on the interests of those being served by the program, low-income utility customers, and those paying for the program, non-participating ratepayers.  With respect to low-income customers, we believe that their interest in the program is fundamentally the same as all customers participating in energy efficiency programs, namely, to improve the comfort of their homes and reduce energy bills….

Because this segment of the population needs the bill savings the most, we should strive to maximize the participation of eligible participants and work to reduce their electric and gas bills as much as possible, within the constraint of limited funding.  At the same time, to protect the interests of non-participating ratepayers that subsidize the costs of the program, we need to ensure that service delivery is as efficient as possible.”  [Citation omitted.] 

The Commission recognizes that cost efficiency cannot be the only criterion for evaluating a program; however, it is a consideration in this era of limited funds.  The Commission is committed to its goal of serving the maximum number of participants with a quality program at reasonable costs.

In the petition for modification, LIF/Greenlining contend that the Commission erred in concluding that the proposed mission statement does not reflect the Commission’s policy of balancing the equity goals of CARE and the low-income energy efficiency programs with the need to also consider cost efficiency.
  Their claim is that there is no basis for this conclusion in AB 1393, and that the test is program delivery at a reasonable cost to the maximum number of participants.  LIF/Greenlining’s articulation of a test is found in Section (b) of PU Code §381.5:   

“381.5  It is the intent of the Legislature to protect and strengthen the current network of community service providers by doing the following…

(b) Ensuring that high quality, low-income energy efficiency programs are delivered to the maximum number of eligible participants at a reasonable cost.”

The Commission’s policy of balancing the equity goals of CARE and the low-income energy efficiency programs with the need to also consider cost efficiency is not incompatible with the above statute.  Indeed, the Commission is fully committed to ensuring that high quality, low-income energy efficiency programs are delivered to the maximum number of eligible participants at a reasonable cost.  The Commission has not erred here.  In fact, the Commission’s position complies with PU Code § 2790, which provides that the Commission take into consideration “both the cost effectiveness of the services and the policy of reducing the hardships facing low-income household.”

The Commission is fully aware of the requirements of PU Code §381.5 and §327, as codified from AB 1393. 
   By adding Section 381.5 to the PU Code, the Legislature directs the Commission to evaluate the effectiveness of low-income energy efficiency programs by considering factors other than cost.  The Commission is directed to consider the degree to which the program provides maximum access to quality programs offered by entities that have demonstrated performance in effectively delivering services to the communities.  

The Commission is also aware of the Legislature’s intent that the current network of community service providers be protected and strengthened.  (PU Code §381.5, first two lines.)  In D.00-07-020, the Commission examined direct CBO involvement in the low-income energy efficiency programs.
  Notwithstanding a drop in direct CBO participation by Pacific Gas & Electric (PG&E), which is now on the increase, the Commission recognizes the value of maximizing CBO participation.  D.00-07-020 acknowledged that CBOs can offer job training and access other social services to meet the needs of low-income families, and also have access to federal funding for low-income weatherization services (LIHEAP) that is administered by the state.  It further recognized that one way to provide access to community-based programs is to directly involve CBOs in the LIEE programs as weatherization contractors, and another way for participants to obtain access to services provided by CBOs is through a referral system.
  

That the Commission did not adopt LIAB’s recommendation that the utilities enter into agreements with CSD to provide referrals to ensure that maximum federal matching funds are obtained for California low-income energy programs is not error as alleged by LIF/Greenlining on pages 5-6 of their petition for modification.  As the Interim Decision noted on page 16, this recommendation reflects the Commission’s policy already articulated in D.00-07-020, and thus is not a high priority for modification of policies and programs.  Ordering Paragraph 10 of D.00-07-020 requires the utilities to report on the access of their low-income program participants to programs provided by community service providers, consistent with PU Code §385.1(a).  The report must describe the utility’s referral system between the CARE and Low-Income Home Energy Assistance Program, and whether or not that utility has met the requirements for the state to qualify for financial leveraging of federal funds.
   

LIF/Greenlining also allege that the Interim Decision does not meet the requirements of PU Code §327.   PU Code §327 provides that the electric and gas corporations that participate in the CARE program shall administer the programs, subject to commission oversight. 
  It further provides that “to the extent practical,” the utilities shall: 

(1) Continue to leverage funds collected to fund the program…with funds available from state and federal sources.

(2) Work with state and local agencies, community-based organizations, and other entities to ensure efficient and effective delivery of programs.

(3) Encourage local employment and job skill development.

(4) Maximize the participation of eligible participants.

(5) Work to reduce consumers’ electric and gas consumption, and bills.

LIF/Greenlining claim that the Interim Decision has no benchmarks or goals regarding what is adequate leveraging of other federal and state dollars, no specificity about how utilities are to work to reduce consumers electric and gas consumption and bills, and no guidance about how utilities are to work with state and local agencies, and community-based organizations to ensure efficient and effective delivery of programs.  (Joint Rhg. App., p. 7; Petition for Modification, p. 10.)  However, neither PU Code § 327 nor AB 1393 spell out all of the implementation issues involved in administering the statute, nor do they contain specific “requirements.”  Detailed implementation considerations are correctly left up to the Commission.  In D.00-07-020 at page 40, we noted:   

“While AB 1393 clearly articulates goals to be achieved by the program, ‘to the extent practical’ and ‘subject to Commission oversight,’ it is silent on the issue of how utilities should administer the program to attain these objectives.  In particular, AB 1393 is silent on the extent to which the utilities should outsource program implementation activities and what functions should be kept in-house.  AB 1393 is also silent on the issue of whether the utilities should competitively bid out their low-income energy efficiency programs.  Those implementation considerations are appropriately left to this Commission”  

In sum, the language of the statute leaves certain issues to the Commission to implement based on its knowledge, expertise, and discretion.  The “requirements” which LIF/Greenlining discuss are not mandated by those statutes.  The Commission is committed to ensuring it that the utilities implement PU Code §327 to the extent practical, as required by law.

C. LIF/Greenlining’s Allegation that the Commission Commits Legal Error By Failing to Conduct a Full and Complete Needs Assessment Lacks Merit.

It is contended by LIF/Greenlining that the Commission commits legal error in failing to conduct a full and complete needs assessment, as mandated by AB 1890.  (Joint Rhg. App., p. 10.)  This claim is premature.  In March 2000, when the Commission adopted Resolution E-3646, it set the wheels in motion for such a study to be completed.
  It was understood by all that a needs assessment study could not be completed overnight.  Even under LIAB’s ambitious proposal, it would take until April 15, 2001 for its needs assessment study to be completed.  ORA opined that a needs assessment study should not be rushed at the expense of effectiveness, accuracy, or completeness, particularly since low-income programs have no sunset date.  (ORA Comments on Advice Letters 2140-G/1854-E, 1370-E, 1156-E;1141-G, and 2792-G, April 1, 1999)   

Resolution E-3646 provides that a needs assessment study be implemented in two phases, with the purpose of the first phase being “to assess and gather available information on relevant indicators of program performance and develop common methodologies across utilities.”  (Decision, mimeo, p. 20.)  This phase is very important in helping to define the requirements of the low-income population and to evaluate whether those needs are being met.  Further, Phase I will establish a framework upon which to conduct the second stage.  

An integral part of developing the framework is establishing standardization across utilities.  Developing common methodologies across utilities is a prerequisite to the ability to make valid comparisons across utilities.  Standardization will ensure that a low-income customer in one utility service area will receive the same benefits as a low-income customer in another utility service area.  Toward that end, Ordering Paragraph 1 of the Interim Decision requires the utilities to jointly file a new Weatherization Installation Standards (WIS) manual that incorporates the Phase 1 report recommendations and orders that the manual shall be the standard used for all installations beginning January 1, 2001.
  Numerous other standardization projects are currently underway.  Also, per D.00-07-020, the utilities are to explore a methodology called Pay-for-Measured Savings through a pilot program.  As discussed in that decision, this pilot will implement and test an approach that directly measures the achievement of a “major goal of the Commission and the Legislature:  meaningful bill savings for the low-income customer.” (D.00-07-020, mimeo, pp. 98-99.)

D. The Commission Has Not Capriciously Withheld Adequate Resources From the LIAB, Nor Has It Violated the Funding Requirements Set By AB 1890. 

LIF/Greenlining accuse the Commission of “capriciously” withholding adequate resources from the LIAB, and of inadequately funding programs to low-income energy customers, in violation of PU Code §382, which provides as follows:

                      “Programs provided to low-income electricity customers, including, but not limited to, targeted energy-efficiency services and the California Alternative Rates for Energy Program shall be funded at not less than 1996 authorized levels based on an assessment of customer need.  The commission shall allocate funds necessary to meet the low-income objectives in this section.”

Their concern about whether the low-income energy programs are funded at “not less than 1996 levels” is unfounded.  A distinction must be made between the low-income programs of CARE and LIEE.  The CARE program is not based on a set amount as is the LIEE program, but rather is based on need.  Anyone who signs up as being in need and is eligible based on income levels set each year by the Commission is placed on the program.  The CARE program has a balancing account that covers undercollections and overcollections.  Penetration rates are estimated using 1990 census data, and therefore are only rough estimates with each utility calculating the estimates differently.
  The LIEE program is currently fully funded each year at 1996 levels, in a balancing account and earning interest.  Any LIEE funds that are unspent in a given year are carried forward and added to a subsequent year’s funds.  

LIF/Greenlining also note that the Legislature has provided funding for nine (9) staff positions for the LIAB and CBEE, and accuse the Commission of capriciously withholding these resources.  (Joint Rhg. App. at 12.)   However, LIF/Greenlining fail to substantiate this rather serious charge.  In fact, of the 9 positions allocated to the energy efficiency and low-income programs, all but two are filled.
  Several factors must be taken into consideration when filling positions under the civil service process, including the posting of examinations, conducting the examinations, setting up and conducting interviews, posting the results, and matching qualifications with the specifications of the position. The positions are not filled immediately.  For example, one position, Financial Examiner III, has been posted on the Commission’s website since September 1999, and is still vacant due to lack of qualified candidates.  Also, it must be borne in mind that keeping the positions filled is not a static, but an ongoing, process as personnel are promoted to other positions, or pursue other opportunities outside of the Commission, both of which have occurred with these personnel.  For example, one of the Staff Services Analyst positions was vacated in July 2000.  This position is also posted on the Commission’s website.

IV. CONCLUSION 

We have reviewed each and every allegation put forth by LIF/Greenlining, and are of the opinion that good cause for rehearing was not demonstrated.  Accordingly, rehearing is denied.  The Commission also declines to make the changes requested in the petition for modification because the findings and conclusions offered by LIF/Greenlining do not fully and properly take into account the positions of all the parties and the record, and omit factors that are material to a balanced decision.

THEREFORE, IT IS ORDERED:

1.   The rehearing of D.00-09-036 is denied. 

2.   The petition for modification of D.00-09-036 is denied.

This order is effective today.

Dated May 3, 2001, at San Francisco, California.

LORETTA M. LYNCH

                       President

HENRY M. DUQUE

RICHARD A. BILAS

CARL W. WOOD

GEOFFREY F. BROWN

                       Commissioners

� The Phase 1 recommendations are in the Phase 1 Report on the LIEE Standardization Project submitted on May 8, 2000 and augmented on July 5, 2000.


� The LIAB is an advisory board that the Commission established in D.97-02-014 to focus specifically on low-income customers.  


� The 17 new groups added by the petition for modification brings a total of thirty-five low-income, labor and minority organizations represented by LIF/Greenlining:  Consumer Federation of California; Bay Area Poverty Resource Council; Community Resource Project, Inc.; Proteus, Inc.; San Mateo County Community Action Agency; Oakland Community Action Agency; Senior Action Network; Congress of California Seniors; La Raza Centro Legal; Organization of Chinese Americans; American GI Forum; Mexican American Political Association; Cesar E. Chavez Institute for Public Policy; Obledo Zapata Leadership Institute; Allen Temple Baptist Church; International Indian Treaty Council; Urban Habitat; California Nevada Community Action Association; Spectrum, Inc.; Orange County Development Council, Inc.; Metropolitan Area Advisory Committee Project; Veterans in Community Service; Oakland Citizens Committee for Urban Renewal; PODER; Latino Chamber of Commerce of Santa Cruz County; National Black Business Council, Inc.; Latin Business Association; Mothers of East LA; Bay View Advocates; Arriba Juntos; Chicano Federation; Multicultural Education Training and Advocacy; Hermandad Mexicana Nacional; FAME Renaissance; and Mission Language Vocational School.  We note that the additional groups represented by LIF/Greenlining do not acquire party status by virtue of their being represented by LIF/Greenlining.


� Re Proposed Policies Governing Restructuring California’s Electric Services Industry and Reforming Regulation (1997) 70 CPUC 2d 774, 805 (D.97-02-014).


� Hereinafter, all references to Rules are to the Commission’s Rules of Practice and Procedure, unless otherwise noted.


� See also PU Code §1732. 


� Rule 47(b) also requires that any factual allegations must be supported with specific citations to the record in the proceeding or to matters that maybe officially noticed.


� Cooper v. Swoap (1974) 11 Cal.3d 856.


� Joint Rhg. App., Exhibit B; Petition for Modification, Exhibit B.


� Joint Rhg. App., Exhibit B.


� Western States Petroleum Assn. v. Superior Ct. (1995) 9 Cal.4th 559, 571.


� Petition for Modification, p. 14, fn. 23.


� AB 1393 amended PU Code §2790 by adding Code §381.5 and §327.  The language in PU Code §2790 was not modified by AB 1393.  Specifically, PU Code §2790 allows the Commission to direct the energy utilities to perform home weatherization services for low-income customers, if the Commission determines a significant need exists, considering both the cost effectiveness of the services and the policy of reducing the hardships facing low-income households.  


� For SCE’s weatherization program, which was competitively bid out in 1991, the mix of CBOs and private contractors was approximately 50/50.  SCE’s relamping program, not competitive bid, was always delivered by CBOs.  The breakdown for SoCalGas’ weatherization program from 1997 through 1999 is approximately 94 percent CBO participation and 6 percent private contractors.  However, for PG&E, the number of CBOs participating in the program dropped from 18 in 1995/1996 to eight in early 1998.  In 1999, it dropped further to two CBOs, treating about 9 percent of the homes.  (D.00-07-020, mimeo, pp. 78-79.)  Recently, there has been an upswing in PG&E’s CBO participation in the CARE program for the year 2000.


� See D.00-07-020, mimeo, p. 122, Finding of Fact No. 26.


� See D.00-07-020, mimeo, p. 137, Ordering Paragraph No. 10.


� The CARE program is provided for in PU Code §739.1, which requires the Commission to establish a program of assistance to low-income electric and gas customers.  PU Code §739.2 provides that the CARE program shall include certain facilities which the Commission finds substantially meets the low-income eligibility requirements, and there is a feasible process for certifying that the assistance shall be used for the direct benefit of the occupants thereof.


� Resolution E-3646 was passed on March 16, 2000.  It conditionally approved the utilities’ requests to conduct a needs assessment study and directed the Energy Division to conduct a workshop and supervise and facilitate Phases I and II of the study.


� A working group is currently working on a proposal to standardize administrative costs and reporting requirements.  The utilities are currently working on a proposal to standardize methodologies to measure bill savings and expenditures in the LIEE program.


� A new standardized methodology for estimating the eligible population and the CARE penetration rates has been forwarded to the Commission and is currently under consideration.  Methodologies for estimating CARE penetration rates will be reviewed during the Needs Assessment Study and a proposal to refine the methodologies may result.


� The following positions established for the energy efficiency and low-income programs are currently filled:  Public Utility Regulatory Analyst II, III, IV, and V; Low-Income Utility Engineer; Staff Services Analyst; Secretary; and Public Utilities Counsel III.  The Staff Services Analyst position was vacated in July, 2000. 





18

